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1 Introduction

As of 2005, Germany merged two benefits for worklegople into a new flat-rate
benefit financed mainly from the federal budgetisThath-breaking abolishment of
unemployment assistance, the ‘Bismarckian’ typ®¥olon benefit after exhaustion of
unemployment insurance eligibility, was justified a precondition for creating ‘one-
stop’ services. However, using social assistandbesnodel for the new benefit made
the reform path shift towards the legacy of muratiglief. Instead of ‘joining up’, the

new regime of ‘basic income support for jobseek@dS) is being delivered in three
different organisational models none of which iyfintegrated into the federal public

employment service. Furthermore, the Federal Cwomisthal Court has recently

declared the currently prevalent model of consddianed between municipalities and
the Federal Agency for Work incompatible with Gemriaderalism. Both in legal and

in political terms, the question is again open rewdevolution of employment services
would be possible without their fragmentation.

The paper is organised as follows:

In chapter 2, the so-called ‘Hartz’ reforms will teviewed and explained with special
emphasis on their fourth step. Chapter 3 exploresmore depth the merger of
previously two benefits that is at the core of ‘tadl’. Chapter 4 carries this analysis
on to the reform’s institutional and governanceeasq arguing that the diverse regime
logic of the previous benefits prevented the inezhdniform and ‘joined-up’ solution
sought by the architects of the reform. Chapteighllyhts a recent ruling by the
Federal Constitutional Court that has exacerbatedgovernance dilemma of basic
income support. The conclusion in chapter 6 goes t@ncontrasts the current
constitutional impasse with a hypothetical refohattwould have had the desired effect
of labour market policy activation without path &keng and the resulting unintended
shifting onto a new dependent path.

2 Key elements of the German labour market policy r  eforms

2.1  Historical and political background

Ever since the short-lived post-war era of full émyment ended, which was around
1975, (West) German unemployment has grown mooagly during each downturn of
the business cycle than it decreased during subségpturns. It is not so much the risk
of becomingunemployed that would have increased consideraly, rather the
probability of remaining in unemployment for a long time — in many casestl u
retirement (Knuth & Kalina 2002) — that has madsivgrown (Erlinghagen &
Knuth 2004). Between 1990 and 1993, German unificated to the destruction of
roughly 40% of the jobs that existed in East Gerynhafore, thus aggravating the
unemployment problem of Germany as a whole. As @atto the 1980s, exits out of
unemployment into re-employment declined since #890s, and they became
increasingly insensitive to the business cycle. 3iw@re of unemployed persons in new
hires decreased, and unemployment hysteresis @gne000, those 20% of individual
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unemployment spells that had lasted one year amgketoaccounted for about 65% of
the total days spent in unemployment (Karr 2002).

The ‘New Economy’ boom brought the German unemplaytrate of 12.7% (1997)
only down to 10.3% (2001), according to the natiamministrative count.Whereas
Germany’s position with regard to employment andrmaployment rates remained close
to EU-15 average, comparison with individual Eupgartners raised awareness in
Germany that some other countries (e. g. the UKinisrk, Sweden, the Netherlands)
experienced considerable improvements while Germwgasy standing still. Around the
turn of the century, the feeling had widely spreticht something was going
fundamentally wrong about the way the system of evagplacements for the
unemployed, the Public Employment Service (PESY #re active labour market
policies it delivered were supposed to connecutiemployed to the labour market.

Against this background, in the beginning of 20G&iatsm by the Federal Audit
Bureau of misleading and ‘massaged’ PES placentatistecs rapidly developed into a
political scandal. The PES, with some 90,000 engx#gy was condemned for being the
country’s single largest public authority and yethble to deliver effective placement
services because too few of its staff were actuatlyking on the customer frontline,
resulting in frontline caseloads of between 600 &0@. In the run-up to federal
elections due in the autumn of that year, the gaent scandal’ called for immediate
political action. The government (then still thersfi of two successive Social
Democratic & Green Party coalitions) appointed mossion of renowned individuals
from business, consultancies, trade unions, psjitand academia headed by then
Human Resource Director ofolkswagen Peter Hartz. The commission’s official
assignment was to draw up a master plan for refggnthe PES according to the
principles of New Public Management in order toldeat to deliver ‘Modern Services
on the Labour Market’ — the title of both the Comssion and its report (Hartz
Commission 2002). The Commission, however, broadleit® ambitions towards
actually making suggestions for reducing unemplayim®y two million within three
years. After the commission had presented its maigand the incumbent coalition had
been re-elected on the promise of following theme, major part of the commission’s
scheme was implemented in four consecutive legislasteps which took effect
between January 2003 and January 2005.

! Internationally comparable figures are 9.1% ()9&7d 7.4% (2001) (European Commission 2005).

Besides, even standardised comparisons are biasmdise relevant countries of reference tend to
have much higher proportions of their working-aggydations assigned to benefits not related to
unemployment, namely to benefits justified by irmeipy to work (cf. Grubb & Miyamoto 2003;
Erlinghagen & Knuth 2008).
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2.2 Key elements of the ‘Hartz’ reforms as a whole

From an analytical perspective, the reforms assatiaith the name of Hartz can be
categorised into five elements:

(1) Modernising the governance, controlling and customanagement of the Federal
Agency for Work(Bundesagentur fir Arbejta body of public law under tripartite
governanceéand traditionally responsible for administeringemployment benefits,
counsesol’ling and job placement services, and impheimg active labour market
policies’;

(2) Introdlicing some new instruments of active laboarkat policy, and fine-tuning
others;

(3) Once again, after many times before, overhauling tdix and social security
contribution privileges for ‘small job¥’

(4) Reforms of the benefit system for workless people:

a) Cuts of the maximum periods of eligibility for cobution-based
unemployment benefits for older workers with lomgribution records from 32
to 18 months, thus bringing them closer to the gErstandard of 12 months

b) Reshaping of the benefit system for those workpessple who have exhausted
their contribution-based benefit claims, or havéethto earn such, by merging
two previous benefits administered by the munidijgsl and the PES,
respectively, into one;

The board is made up of representatives of engpdogind trade unions plus representatives from the
Federal Government, tigundesrat(the second parliamentary chamber which represbattander)
and of the association of municipalities.

It should be noted that the trilogy recommendgdhe OECD (2001) — placement and counselling,
payment of unemployment benefits, and managemetabafur market programmes — have been in
one hand in Germany since the beginnings of a matiBES in 1927. ‘Active’ measures, by contrast,
have always been mostly delivered by third partmegst of them non-profit organisations or public
bodies. The arrival of private for-profit providesasd of competitive tendering is a relatively recen
development.

Subsequent evaluation has shown that hardly &ripeninstrumental innovations proposed by the
Hartz Commission had positive effects, whereas sofme incremental improvements smuggled
into the reform legislation by the Ministry’'s adnstration did have positive effects
(Bundesministerium fiir Arbeit und Soziales 2006;HEiorst & Zimmermann 2007).

‘Mini-jobs’ or ‘marginal part-time jobs’ exemptdm social security contributions and with low flat
rate taxation originally were a reaction to labahiortages in the 1960s. The idea was to attract
additional female labour without interfering withet male breadwinner model that had just been
consolidated through the social security and tdarmes of 1956/57. Until today, ‘mini-jobs’ aren’t
stepping stones out of unemployment (Fertig & Klu@@95; BMAS 2006). It was only through the
Hartz Commission that they were mistakenly drawa the context of active labour market policy.

This was not part of the Hartz Commission’s piae but added in March, 2003 as part of what the
Schréder government called ‘Agenda 2010'. Meanwhitere has been a partial roll-back by the
current conservative-led government. For personsibég unemployed at the age of 58 or more and
having paid unemployment insurance contributions &b least 48 months before, the maximum
eligibility is now 24 months. The maximum went fr@8 to 18 to 24 months. It is characteristic for
the current political situation that the ChristiBemocrats manage shame the Social Democrats for
their neo-liberal reforms by introducing symboliorections that catch much public attention but
actually affect only few.
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(5) Through this merging of benefits attempting to tzeaunified single gateways’
called'Job-Centers’for all unemployed and jobseeking persdmsyever failing to
achieve this godior reasons which will be reflected in this paper.

The remainder of this paper will concentrate onaeg4) b) and (5) because these are

the ones most relevant to the governance of lalmauket policy.

2.3 The nexus between activation, institutional res  tructuring, and benefit
reform

Germany had already attempted to catch up withBthepean paradigm shift from
merely ‘active’ to ‘activating’ labour market poiés and towards ‘contractualism’ in its
twofold meaning through a reform developed and debated in 2001takidg effect as
of January, 2002. Through a bill calletbbAQTIV}, concepts like employability,
profiling, individual action plans and customerssatetion were introduced, the latter
through the issuing of vouchers for private jobKimg services and for training courses.
This reform did not get a chance to take root bas wirtually ‘run over by the
placement statistics scandal (see p. 4). The Haotamission could and did build on
the spirit and ideas of the ‘activation’ discoutsg might not fall short of producing
suggestions impressively going beyond.

In the government’s assignment to the Commissienght reform and the creation of a
one-stop centre had not figured as an immediatelydanly as a further consideration
for the medium term (Hartz et al. 2002: 16). Ther@assion, however, put this issue at
the centre of its considerations. The integratibrservices was not only seen as a
necessity for overcoming institutional fragmentati@and overlap, but also for
innovation through synergies between the more inately labour-market oriented
competencies of the PES and the more ‘holistic’ragghes of municipal social
services. Individual assessment or ‘profiling’, €amanagement through frequently
recurring contacts with supposedly one and the spemnsonal adviser, and specified
‘back-to-work-agreementgEingliederungsvereinbarungemyere the key elements of
what the Commission envisaged as ‘modern servingbh® labour market’. Taking on
board the tradition of social assistance implieadwch more complex definition of the
problem of ‘worklessness’ (or of poverty despiterkjdhan was previously prevalent in
the regime of unemployment insurance. The ensuingencomprehensive activation
strategies would have to address not only the iddal but also the whole family or
‘community of needs’ (see p. 11 for explanatiotiho concept).

According to a notion almost universally accepted Germany, the institutional

merging of services previously delivered separabgiyhe municipalities and the local
branches of the Federal Agency for Work (the PE&3 anly possible by merging the
two tax-funded benefits that existed for those authcontribution-based entitlements to

" Contractualism is used here in the two meaningscontracting out’ (using private placement

services) and ‘basing the relationship with custene® a quasi-contract’ (individual action plans).

8 Activation, Qualification, Training, | nformation, Placemenvermittelr).
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unemployment insurance. Exploring the ‘regime lbgfdhese two benefits will help to
understand the scope of the merger, the path depeies evoked by it, and the current
constitutional impasse it produced.

3 The benefit reform

3.1 The previous benefit system

Until the end of 2004, Germany had three beneéisvant to workless claimants:

(1) Contribution-based unemployment benef{Arbeitslosengeld) defined as a
percentage of former net income (60% or 67% fomypleyed persons without or
with dependent children respectively), without metesting but of limited duration
of normally 12 months

(2) Subsequent to the exhaustion of the eligibilityigebifor (1), there was tax-funded
unemployment assistan¢@rbeitslosenhilfe)at a lower percentage of former net
income (53% and 57% respectively), open-ended lea@insrtested,;

(3) The third tier was tax-funded social assista(®ezialhilfe) flat rate, open-ended,
means-tested, and open to all persons in need ralgleuto support themselves —
i.e., not restricted to people regarded or regstas unemployed.

Benefits (1) and (2) were dependent on availabildy work and, since 1998, on

actively seeking work, and they were both admingsteby the PES within a uniform

‘regime’ of acceptability of job offers, of sanati® and of instruments of active labour

market policy. Benefit (3), by contrast, emergingnfi the older tradition of parish and

local relief, was administered and financed by thenicipalities (counties and the
larger cities which are independent of countiesjrdasing difficulties of labour market
entry as well as increasing precarisation and Wiyadf working lives had led, in tier

(3), to growing caseloads of people of working agd able to work — which was not

the kind of personal situations for which the systef social assistance had been

designed when it was modernised in 1962. Where fitenaf type (1) and — more
often — type (2) were below subsistence level beeaurevious earnings from which
they were calculated had been low, those concemmgtit have to supplement their
payments by claiming additional social assistamspecially if they had families in
which they were the only breadwinner. Therefor@&séh customers had to visit two
offices, neither of which would take full responbip for their integration into
employment?

°®  During the 1980s, longer durations of up to 3the for older people with long contribution recerd

were introduced as means of pre-retirement. Fogatel changes of maximum periods of eligibility
see footnote 6.

According to the figures cited in the Hartz Coresion’s report, this problem of institutional oyl
applied to only 7% (270,000) of the persons thejistered as unemployed. However, it figured as the
central justification in the Hartz Commission’s ogp(Hartz et al. 2002: 126) and the subsequent
legislation (Bundesregierung 2003: 96ff.) for in&ting the benefit system. When the reform took
effect, the number of persons who had actuallyivedeboth benefits was established as actually only
210,000 (Kaltenborn & Schiwarov 2006).

10
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The mainstream discourse contended that unempldyrassistance and social
assistance, since they both were tax-funded andnsrteated benefits paid
predominantly to people out of work, constituted anachronistic duplication
(cf. Berthold et al. 2000), and international assents tended to follow this view (cf.
Adema et al. 2003). It was generally overlooked thase two benefits belonged to two
different social policy regimes and that the vergaming of ‘means-testing’ was quite
different in the one as compared to the other. Hiiference of ‘regimé” will be
emphasised here because the explanation of whytéreded institutional streamlining
failed hinges on this concept.

3.2 Unemployment assistance as an extension of the ‘Bismarckian’
unemployment insurance regime

Though funded from taxes, the gateway intnoemployment assistanoceas the
previously possessed but now exhausted eligibilityr contribution-based
unemployment benefit€.Calculated as a percentage of former earningsnpleyment
assistance waswage replacement, not a poverty relids a wage replacement, it was
paid at the end of the month, just like wages aie pfter the work has been done.
Unemployment assistance may then be understoobeatax-funded extension of an
unemployment insurance scheme following Bismarckiumnciples of universal
contributions and linear relationships between iegs®, contributions and benefits.
Where other countries tend to mix wage-related rdmurtions and tax revenue in the
funding of their unemployment benefit schemes, Whik most prominent in the so
called ‘Ghent system’ of unemployment insurancestaxy in Belgium and in
Scandinavian countries, Germany kept the two ssusggart and allocated them to
different stages of people’s unemployment careBrem the point of view of the
contribution payer this made little difference: Byying unemployment insurance
contributions, they bought themselves into a schégvateguaranteed relative, albeit after
12 months decreasing, status maintenance — whishpesnaps unique by international
standard¥ in that it was open-ended.

1 A ‘social policy regime’ is defined here by distt rules and mechanisms of funding and of granting

benefits, by definitions of social situations antbups that would qualify for the benefit, by

institutionalisation in a bureaucracy of its owrtlwits own staff and career patterns, and by afet

rights and obligations governing the relationshigtween (potential) benefit recipients and the
bureaucracy (Knuth 2006).

There once was a ‘direct’ gateway into unemploynassistance for new entrants and re-entrants into
the labour market. ‘Direct’ unemployment assistam@es calibrated with regard to a hypothetical
income depending on a person’s skills level. Intitl in times of labour shortage and intended as a
job-seeking allowance for new entrants or re-ems¢ranto the labour market, justification for thigmé

of benefit became questionable when drawn over loergods. Between 1976 and 1999, this was
abolished step by step, thus contributing to tleewvgin in the numbers of social assistance claimants.

Actually, there is a cap on the earnings basel tisecalculate both the contribution and the wage
replacement. High earners thus pay lower contidmstiwhen calculated against their total income,
and in case of unemployment they will receive bignet lower net replacement rates.

Among the countries participating in the PeeriBaythe same is to be found only in Austria.

12

13

14
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For recipients of unemployment assistance, sargtiery. for not accepting a suitable
job offer, would be of the same logic as in unemgpient benefit: The benefit would be
completely suspended for a certain period underisaimption that the claimant was
not really unemployed because he or she was notlseg or not available for a job.
Like during receipt of unemployment benefits, claints of unemployment assistance
would have contributions paid for them to healtld arxare insurance as well as to
pension funds. Payments to the latter were cakedlat if unemployment assistance
was their contributable income, thus earning pensiocreases of roughly 28%
compared to when they were working. Rent subsigiéshngeld)were available under
the same rules and conditions as for any otherromemme family, but in a separate
administrative process in which the PES was natlired.

When establishing claims for unemployment assigtaneans testing only served as a
limitation to eligibility. A person would be individually aetied to unemployment
assistance by virtue of being unemployed and hawagl contributions, but then
payments might be reduced (even to zero) becauedinancial situation within the
family precluding neediness.However, where own means were too small to bentake
into account, the full amount paid was not gaugethé needs of the family but to the
former earned income of the individual. Likewidee tobligation to actively seek work
and to overcome unemployment was only on the iddai claimant, not on other
family members with whom he or she might be shatirgbenefit. In a family living
according to thenale breadwinner modeWwhich is still stronger in Germany than in
most European countries (cf. Pfau-Effinger 2004¢peahding on unemployment
assistance would reduce income levels but not sadés interfere with established
family and gender roles.

3.3 Social assistance as a regime of poverty relief

In the regime of social assistance, by contrastatbsence of sufficient means within a
household was the fundamentaistification of eligibility, which was established
irrespectively of employment history or contributiorecord. Flat-rate payments
consisted of components for each household memikowt regard to earlier income
or living standards. Sanctions would consist of dang the benefit or giving food
vouchers, but considered to be the last resorubsistence, the benefit would not be
withheld completely. As a system of relief, so@akistance would be paid in advance,
in contrast to wage replacements which were paidrigars. Full costs of ‘adequate’
housing plus heating costs would come on top ofo@efit, excluding, of course, the
household claiming social assistance from the kihcent subsidies other low-income
individuals and families would be entitled to. Taien of social assistance was poverty
relief, not status maintenance. No social secuygtributions would be paid for the
claimants; health care would be directly coverednasded. Administered by the

> Obviously, given unequal earning opportunitiesfeen and women, unemployed women would far
more often be excluded from receiving unemploynassistance by virtue of their partner’s income
than vice versa.



10 Matthias Knuth

municipalities, social assistance was not parheflabour market regime as such, and
so the grounds for claiming were not unemploymeut heediness. Low earners,
especially with families, could claim supplementabgnefits even though not
unemployed. It seems that the political endorseroéat ‘merger’ between this regime
and unemployment assistance was motivated by epmtd that its holistic,
familialistic and ‘life-world’ oriented approach wi have the potential to solve
employability problems of the long-term unemploystich the Federal Agency for
Work was unable to address, focussing solely, adidit on the individual and his
relation with the labour market.

Another feature of the social assistance regimg@asgdly attractive to policy-makers
was that all adult family members were obliged tdise any working ability and
opportunity they might have in order to secure mibsce for themselves and their
dependents, or in order to at least reduce thediness and thus the benefits paid to
them. Albeit ‘dormant’, i.e. not enforced vigoroyshind on large scales, there was
always a ‘work first’ element inherent in the regirof social assistance, where the
acceptability of a job was not limited by considenas of labour market regulation (e.g.
collective agreements, ‘going rates’) but only byrgmnal ability and caring
responsibilities within the family.

Finally, in coincidence with the public contempt fbe Federal Agency for Work as a
‘mega-bureaucracy’, the view was widespread thdeast some municipalities were
doing a better job than the Agencies for Work witeteme to connecting their social
assistance clients to the labour market. As a mafteecessity, the larger cities with
high social assistance caseloads had gradually iquilabour market services of their
own, and in doing so they were much less consttibielegal regulations and entirely
free from any centralistic controlling of the kirekerted by the Federal Agency for
Work. In such an environment, some innovative akitffus individuals in leading
positions managed to earn reputations for ‘theiies as good performers in labour
market services. Actually, exactly because of thgeace of central controlling, there
was no reliable database, let alone rigorous etialuaAll that is known beyond a host
of case studies are repeated surveys conductedubicipal associations among their
members (cf. Fuchs 1994, 1999, Fuchs & Troost 20@Hith were more input than
outcome oriented.

3.4 The new regime of basic income support for jobs  eekers

As of January 1, 2005, unemployment assistanceefisaw social assistance for those
considered ‘able to work’ has been replaced bywa benefit called ‘unemployment
benefit II' (UB 11).1° Unlike suggested by the wording, the regime inclththe new
benefit is embedded comes much closer to the piexiof social assistance just

6 Whereas ‘UB II' is the technical — and misleadingerm for the benefit for adults able to woret
acronym ‘BIS’ (basic income support for jobseeketbe official title of the relevant legislation)iliv
be used in this paper when referring to this squidity regime as a whole.
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explained than to those of unemployment benefipgroThe intention to ‘borrow’ so
extensively from the social assistance regime hadoaen explicit in the report of the
Hartz Commission, presumably because those ofetalmers who were affiliated to the
trade unions would otherwise have withdrawn. It Wdsncellor Schréder who, in his
memorable television speech introducing his ‘Age2da0’ in March 2003, announced
that the level of the new benefit would be ‘cloder social assistance than to
unemployment assistance’. The issue of ‘regima, of the rules and principles
attached to the benefit, was only very selectivdgbated with regard to the
acceptability of jobs offered and to the judiciaatch that should be responsible for
disputes. Aside from those two points, the implmad of ‘borrowing’ from social
assistance were not publicly addressed and presymiatiear to many of the decision-
makers involved.

In order to characterise the new regime of ‘bascoime support for jobseekers’ (BIS),
only the following points must be added to what hhsady been said about social
assistance:

» The concept of ‘family’ or ‘household’ has been dmlened through replacing it by
the ‘community of needsWherever partners of different or the same sexiging
together with children or have been living togeth@ar more than one year even
without children, they will be considered to becarhmunity of needs’ where one
bears responsibility for the other. In assessing oveans, the whole ‘community of
needs’ will be taken into account. On the otherdhahe traditional principle of
inter-generational family subsidiarity was somewhadtricted in comparison to
social assistance so that now parents are no leagponsible for children above 25
years and children no longer for their parents.

* Any ‘community of needs’ wittat least one member of working age and considered
‘able to work’ now falls into the regime of BIS. Individuals uteo work yet not
qgualifying for a disability pension or any otherntbution-based benefit have
remained in a residual system of social assistanoégss they belong to a
‘community of needs’ with one member ‘able to work’

e ‘Ability to work’ is defined as “being able to work for at lease&éhours per day
under normal conditions of the general labour miéErke “being expected to
become able to do so in the foreseeable futtirBoth the temporarily ill and those
not available because of caring responsibilitieadlparents of young children) are
considered ‘able to work’ though not required telspbs for the time being.

The abovementioned features are all very much mithe regime logic of social
assistance. So then what remains of the ‘Bismantkiaemployment insurance regime,
except for the name ‘unemployment benefit 1I'?

" These definitions are taken from the legal retipia for disability pensions: The medical critefoa
qualifying for a disability pension have been tfansied into criteria for defining the target groop
labour market oriented activation.
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* As a reminiscence of the earlier principle of ssataintenance, there is a temporary
supplement for those who have received a contohthheased unemployment benefit
before entering UB II, which is paid on top of UBfor two years. For a single
person, the supplement is a maximum of 160 € duttegfirst and of 80 € per
month during the second year. Since immediate pass&om unemployment
benefit proper to UB Il are much less frequent teapected? this supplement is
not being paid to many claimants.

» Contributions to health, long-term care and pensimurance are being paid for
recipients of UB Il. As for health insurance, thises not really make a differerite
since doctors’ bills were covered directly in threypous system of social assistance.
With regard to contributions to the national pensszheme, the improvement for
former recipients of social assistance is minimate contributions paid for them
are equivalent to those which would be due if theye earning 205 € per month,
resulting in monthly contributions of 40°¢.In comparison to unemployment
assistance this is a harsh cutback, since conwimitvere then paid as if recipients
were still earning 80% of their former income.

* Legal disputes concerning the basic income supfmrtjobseekers are being
handled by the social security courts, as is tise éar unemployment insurance, but
unlike social assistance for which the administettourts are responsible. As a
result, the social security courts are now burstiitf cases.

* Finally, most of the many instruments of active dab market policy legally
designed for recipients of contribution-based unegrment benefit are now also
legally available for recipients of UB Il (which i&@n improvement only for the
former recipients of social assistance, as these&uments formerly applied to
recipients of unemployment assistance anyway). Kewan the tradition of social
assistance, there is a general clause allowinggalices and measures necessary for
integrating claimants into working life, so thaetl does not really seem to be a
need for any legally prescribed toolbdx.

'8 Direct transition from the upper to the lower efnhaccount for nor more than 11% of the inflows

(Bach et al. 2008), indicating how much the twoimegs have become separated.

It does make a difference for the health insweafiimds, which are loath of the new customers with
high health risk and low contribution payments.

Compared to the provision that was in effect myi2005 and 2006, this is a cutback of roughly 50%.
Compared to claimants of unemployment assistaniog fr 2005, pension increases earned during
unemployment have dropped to 30% of the previouslleA full year with contributions of this
magnitude will earn additional monthly pension #athents of 2.19 €. By contrast, a full year of
employment at an average income level will earnadditional monthly pension entitlement of
26.13 €.

Currently the Federal Agency for Work, driven drticism from the Federal Audit Bureau, is trying
to restrict this flexible use of the budget forieetmeasures and to press all interventions inéo th
legally prescribed mold. This is part of the stiegigpr centralisation or decentralisation.

19

20
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4 Institutional set-up of the regime of basic incom e support:
the making of a governance dilemma

4.1 Political compromise creates a large-scale expe  riment

The Hartz Commission as well as the governmenttanfiist draft legislation had
envisaged that the Federal Agency for Work shodHdiaister the basic income support
for jobseekers in parallel to its traditional task administering unemployment
insurance. The municipalities were compelled tasatise Agency with social and other
concomitant services only until the end of 2006.friesn 2007, the local Agencies for
Work would be free to buy such services from thenimipalities or from other non-
profit or for-profit providers.

The outcome of two controversial rounds of legistateach involving the arbitration
procedure between the two chambers, Bumdestagand theBundesrat was quite
different:

(1) In fiscal terms, the federal government is now oesjible for income support, while
the municipalities are responsible for the largat pf housing and heating coéts.

(2) In institutional terms, the original responsibilitythe guarantor role) for
administering income support and labour market tedlaservices (like job
placement, active measures) lies with the Agend&s Work, while the
municipalities are responsible for administeringu$iog costs and concomitant
social services (e. g. psycho-social, drug abuse,irdebtedness counselling plus
childcare provisions).

(3) However, at the operational level (the service mewvrole), Agencies for Work and
municipalities are compelled to form ‘consortfArbeitsgemeinschafteir) order to
pool their efforts and jointly administer the afrentioned services. This
‘togetherness’ means more than co-location or dination: The two organisations
are forming a unitary legal authority displayinghé face to the customer’ and
issuing uniform legal acts about the two benefitiscerned.

(4) For a period declared as ‘experimental’ and extepdiuntii 2010,
69 municipalities® have been licensed to administer the new beneditaztivation
regime alone. The experiment is being scientificaelfaluated with regard to which

22 |n order to let the municipalities enjoy the wifgion from previous costs that was promised &nth
the Federal Government shares roughly one thirthefhousing and heating costs. The assessment
and distribution of this federal refund to the nuipalities — inevitably via the treasuries of the
Lander— is an issue of continuous quarrel. The settlénf@m2007 foresees that municipalities in
general will receive 31.2% of their outlays, whiteRhineland-Palatine and in Baden-Wurttemberg
they will receive 41.2% and 35.2%, respectivelyisTédd pattern has resulted from a compensation
deal for unresolved conflicts in the battlefieldtax redistribution between thénderin general. The
establishing of an explicit nexus between the foag of BIS and the fiscal redistribution
mechanisms may turn out to be a difficult legaaytfe future.

69 is the number of delegates of thiderin theBundesrat which reflects the relative weight of the
Landerin the German population. Therefore, the numbes%appeared to offer anpriori solution
for the allotment of options to theinder.

23
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organisation is delivering more effective serviéeand after that there must be a
new legislative decision on the institutional spt-u
(5) For 21 territories for which neither license foil fmunicipal responsibility was
applied for and granted nor an agreement on thadton of a consortium was
reached, responsibilities according to (2) are hdfilled separately.
Out of 439 regional units, consortia have been &mnm 351, their number being
slightly higher because in some territories tharenore than one. Since the regional
compounds of the 178 district organisations of Fleeleral Agency for Work and the
439 German municipalities do not match and evemsiooally overlap, this makes for
complex regional structures. Berlin has createdmsartium for each of its twelve
districts, two counties have created two cons@&deh, while some other counties have
united in forming border-crossing consortia, thddiag up to 455 organisational units
administering the new benefit (IAW 2006a).

Though the local Agencies for Work are partnerstr@f consortia, there is a clear
tendency within the consortia to develop into orgations of their own which only use

staff and facilities of the partners forming theB8o, instead of the desired ‘single
gateway’ or the uniform ‘Job-Centre’, Germany noashwo separate regimes as
before, but the second tier has become much laRydslic Employment Services in

Germany now have two tiers, the second of whichein three variants. In the 21
territories with ‘separate fulfilment’ not only twgateways exist, but the majority of
workless people actually have to visit both of thienorder to collect their means of

subsistence.

4.2 Why is this institutional outcome so different from the reformers’
intentions?

On the level of politics, the answer seems simpty majorities in th8undestagthe
German Parliament) and thBundesrat (the representation of thke&ndel) were
different, as they often are. The Christian Demiscnaanted to demonstrate their
strength, and some Christian Democratic leadeesthie Minister President of Hessia
had a strong preference for municipal workfare-tppécies. Hessia had introduced a
bill that would have given the municipalities alciod responsibility for administering
income support and ‘services on the labour market'unemployed persons without
contribution-based benefit claims, and, incidegtale 16Landerwould have gained
far-reaching legislative powers regarding the detai discharging this responsibility.
This shows how the reform, beyond mere party nydlecame deeply enmeshed in the
power struggle between the Federal State antahder.

But then, why did ‘Hartz 1V’ so fully become a mettof ‘concurrent legislation’, thus
giving the Bundesratveto power over key elements of the governmentapgsals?

Without being able, not being a lawyer, to fullypéore the constitutional legal
implications, the author suggests that the crumalon for falling into the traps of

24 For intermediate results see IAW 2007, infad.e2@07, ZEW et al. 2007, and ISG 2007.
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German federalism was the government's endeavourmierge’ unemployment
assistance with social assistance. Borrowing sosivelg from the principles of the
regime of poverty relief infringed on municipal pygatives and thus on the legislative
powers of theLander In other words, if the government would have eated itself
with simply transforming unemployment assistancenfra wage replacing to a flat-rate
benefit (like, for example, the ASS in France) axdending its family component in
such a way as to render supplementary social assestunnecessary, it appears
unconceivable how — and why! — tiBundesratshould have prevented tHatSo it
seems that it was the"Schroder administration’s preference for certaggime
elements of poverty religfas a template for labour market policies that niadgss its
purported target of creating a single gateway ligobseekers.

Finally, carrying the analysis onto the level obteal interests potentially affected by
the draft legislation, it must be observed that gogernment’s plans had thrust both
municipalities and their professional staff emplbye social assistance administration
into deep uncertainty. For if the local Agency #ork, from 2007 on, would have
decided not to buy social services from the muaidy then professional careers
would have been at stake, and the municipalitycédfi would have had a redundancy
problem — under the legal framework of the Germablip service without proper
means to solve such a problem. In this way, thegredn coalition estranged its own
followers which it had in large city administratin

4.3 ‘Hartz IV’ as a radical reform

All'in all, these changes from wage replacemera tegime of poverty relief were of a
fundamental nature for those roughly 2 million pe&s receiving unemployment
assistance at the end of 2004. They are also #&hneg for those about 26 million
employed contributors to unemployment insurance wha now, in the case of
becoming unemployed, expect a status-maintainingewaplacement for no more than
12 — or at most 24 — months. Without unemploymessistance as an extension to
unemployment benefit, Germany’s balance betweetribations and benefits in cases
of unemployment appears quite unfavourable by matsnal comparisofi. An implicit
goal here was to increase incentives for long-temamployed to take up low wage
jobs. This goal was neither spelled out in the H&bmmission’s report nor in the

% It should also be reminded here that there orazavdirect’ entry into unemployment assistanee (s
footnote no. 12). By re-opening this for those winere able and willing to comply with the Federal
Employment Agency’s job search regime, which atttiree was being re-enforced through the other
parts of the Hartz legislation, employable recipgeof social assistance could have been transferred
into Federal responsibility.

Namely the principles that any job is acceptahlen below the collective agreement or the ‘going
rate’, the ‘activation’ of all family members of wang age and able to work, and that any reduction
of neediness through work is desirable even ib&ginot end unemployment — which would require
employment of at least 15 hours per week.

This has been somewhat corrected by loweringdnéribution rate from 6.5 to 4.2% as of January 1,
2007.
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government’s justification for its draft legislaticHartz IV’, but it was present in the
political and academic discourse.

As a result of the benefit reform, of the curremlysitive economic situation, of the
shortening of the maximum periods of eligibilityr fmsurance-based unemployment
benefit, and finally because of the multiplicatiohcustomers in the regime of basic
income support where now formerly inactive partneesome targets of activation,
unemployment insurance ‘as we knew it' has becoraggmal in quantitative terms. In
April, 2008, only 21% of workless customers werdl sterved in the regime of
‘insurance’ while the vast majority was assignedhi® regime of basic income support
(see Table 1).

Table 1: Customers of working age and ‘able to work '’ in the two
regimes, April 2008
unemployment insurance / basic income support for
PES proper jobseekers & consortial or
municipal jobcentres
registered as unemployed but 433 by definition referred to PES
not entitled to a benefit proper
unemployed and receiving 616 2,385
benefit
receiving benefit but not 322 2,769
counted as unemployed
customer total 1,371 5,154
customer share 21% 79%

Source: http://www.pub.arbeitsamt.de/hst/servidatiitik/200804/ama/rechtskreisvergleich_d.pdf

Sinceconsortiahave been formed in 80% of the territorial uniiCh are responsible
for even 85% of the ‘communities of needs’ to bevee — IAW 2006b), the outcome of
the reform in terms of activation and integratintoiemployment will be largely shaped
by this type of service organisation. However, lgmgal nature of a consortium is quite
difficult to describe even in German (cf. Trumn&03; Blanke & Trimner 2006), let
alone in English, a language unburdened with agegabtleties of German public law.
Having their own direction and governance strucumed being able to issue legal acts,
the consortia are legal entities of their &fvalbeit of theoretically and juridically
contested nature) and thus much more strongly rateg than, e.g., the French or
Belgianmaisons d’emploithe Swedish co-operation centres or the FinnishQ8FOn
the other hand, just like in Denmark (except foe thilot jobcentres), employees
seconded into the consortia are maintaining theipleyment relationship with their
original organisation. This implies separate bodiesmployee representation, different
collective agreements, different job grading ang, mifferent working time patterns

% Most of them were set up as consortia of pubdie,la new invention brought about by the
parliamentary compromise. In some cases, the parfaended a limited company of private law.
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etc. Obviously, such a consortium is quite diffictd manage (Czommer, Knuth &
Schweer 2005; Wiechmann et al. 2005), which hintes performance. They are torn
between influences from local government, centuaelucracy and federal politics and
policies (Ombudsrat 2006). — With regard to thenged municipalities, the Federal
Government lacks direct control of their performargince, following the general
constitutional pattern, the supervision of munittpes is a prerogative of thednder.

By highlighting the epochal significance of theamh | do not mean to say that status
maintenance, and more specifically for unlimitedradions like in unemployment
assistance, has in the past been supportive fosrtteoth functioning of the German
labour market (Eichhorst et al. 2006). However,was a typical German or
‘Bismarckian’ tradition that dates back to the aguction of unemployment insurance
and a national PES in 1927. The breaking away fitumtradition changed the feeling
of social security, which explains why the reforrasaso poorly accepted (Eichhorst &
Sesselmeier 2006) and why it had repercussionshertining and the outcome of
federal elections in 2005.

Whereas the German self-perception was — andsstilthat of ‘inability to reform’ and
of an existing ‘reform clog® (Kitschelt & Streek 2003; Sinn 2003), a comparishn
activation policies in Europe since 1990 reveadd thermany was thenly country that
attempted to implement a structural benefit refanmd a fundamental governance
reform simultaneously — and without allowing foryaransitional period.

# ‘Reformstau'was elected ‘phrase of the year’ in 1997.
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Figure 1: Benefit and institutional/organisational reforms in
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The attempt of policy-makers to break away fromhgi#gpendence (Pierson 2000 and
2004) without really bothering to understand theolettonary paths they were
tampering with explains why the reform resultednistitutional arrangements that were
not intended by the architects of the reform ang wiey have turned out not to be
sustainable.

5 Jobcentre reform in constitutional deadlock

Soon after the reform, five counties led by theoemsdion of county administrations
appealed against the reform at the Federal Cotistini Court. Whereas the fiscal
aspects of their complaint were rejected, they wasecessful in challenging the
constitutional basis for the consortia, thus thrayvithe preponderant mode of
governance of the predominating regime of workigg-denefits into an apparently
hopeless dilemma.

(1) The consortial jobcentresnay not continue to operate beyond 2010, accortting
the Federal Constitutional Court ruling of Decem807. Key justifications for
this ruling are that (a) the constitution does faresee ‘joint administrations’
between the Federal State or its agencies and ipaliies, (b) the obligation for
municipalities, in the law on basic income supgort jobseekers, to enter such a
joint venture is violating their right of local $&overnment, and (c) that
administrative responsibilities of the Federal &tand theLander (municipalities
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here understood to be part of théndel) must be kept separate and fulfilled with
own organisation and staff of either level.

(2) A generalisation of the competing modelcoimprehensive municipal responsibility
for delivering BIS is no longer possible since tmnstitution was amended in the
course of the ‘reform of federalism’ in 2006. Theform, striving to disentangle
responsibilities of the different levels of govermh, introduced a clause precluding
any federal legislation that would delegate newaoesibilities to the municipalities.
The implications of this clause for the ongoing exment with alternatives models
of delivering BIS were apparently overlooked by thgislators, even though the
problem had been highlighted by one of the expertise parliamentary hearing (cf.
Fuchs 2006).

(3) According to the Federal Constitutional Court, tbgislator now has a choice to
either have BIS delivered througtparely federal administratio(which in practice
would be the Federal Agency for Work), without pap@ation of the municipalities,
or to delegate responsibility for BIS to thénder Letting the latter possibility aside
for a moment, the assumed constitutional accejtialboil a fully federal system of
BIS has not remained unquestioned. The constituiitwvesees federal bodies of
public law to be responsible only for institutioois'social insurance’. A key feature
of the introduction of BIS was the abolition of amgloyment assistance, the follow-
on benefit that emulated insurance principles &G@& But can a system of basic
income support and concomitant social services bmesidered a system of
‘insurance’? Municipalities resisting full federgdition would be very likely to put
this question to test in yet another procedure reetbe Federal Constitutional
Court. They would be motivated to do so by the lafsBnancial resources and local
political visibility, and by problems of redundanaynder conditions of full
employment protection for many staff concerned. $guiently, full federalisation
may be the tacit preference of federal policy mskas it was in the process of the
original Hartz legislation (see 4.1), but it is mosafe alternative.

(4) Delegation of responsibilitiedor BIS to the Lander is the key to potential
involvement of the municipalities on constitutidgalunquestionable grounds.
However, this would not be a guarantee for furtdherolution to the municipalities.
The 16Lander,if becoming responsible for BIS, would be freeotganise services
according to their own political will, in potential16 different fashions. This may
or may not involve the municipalities, and it maywalve them in regionally
different degrees and forms.— Such undesirablectsiral fragmentation would
however be a small problem compared to the fisodlrauman resource implications
of devolution. The federal state would not be pregdo remain directly financially
responsible for a system in whose controlling aedring it would have no say. The
Landerwould have to assume responsibility for BIS inlexage for a higher share
in VAT which is the tax category shared by the fatlestate and the Lander in
proportions variable through legislation. By acasgptsuch a deal, the Lander would
assume the full financial risk of future increaségaseloads. Until now theander
appear not to have become inspired by entrepreatepptimism that, under their
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own skilful governance, future caseloads might ease so that thé&ander
treasuries would reap the gains. Consequentlyl &imeler are j reluctant to assume
responsibility for BIS, and federal legislators lyath to devolve this responsibility.
The latter must also be concerned about redundartbg Federal Agency for Work
as a result of giving the larger part of the PuBlioployment Service out of federal
hands.

To sum up, alternatives to the current and legafigustainable governance system of
BIS (1) are either equally unconstitional (2), loey bear new constitutional risks (3), or
they lack support by a majority of political forces — which may also be said for (2)
and (3). The ‘Hartz IV’ reform has lead into a ciitosional deadlock. In theory, it
would be conceivable to legalise the consortiatgstires or other presently precluded
models by amending the constitution once again. éd@n this would require
majorities of two thirds in both chambers and taugery high degree of consensus not
only with regard to changing the constitution again also with regard to the model of
BIS governance for which the change of the cornstituvould be paving the way. Such
a consensus is very unlikely to evolve, given theltibnde and over-crossing of
ideological affinities of political parties, thevalry between the federal state and the
Lander built into the federal system, the diversity ofergsts between big cities and
rural counties, and the interests in self-perpetgaif large organisations involved.

In the absence of fundamentally new solutions ectinstitutional and legislative level,
the recent ruling by the Federal Constitutional €auill render void the legal base of
the consortia by the end of 2010. At the same time experimental delegation of full
responsibility for BIS to 69 municipalities will pke. The system will then fall back to
its default state in which the Federal Agency fasr/is responsible for income support
and employment services and the municipalitiesaesiple for housing allowance and
social services. Customers would then receive spaate legal acts out of two legally
independent hands — after two parallel procedufeseans testing supposed to follow
the same criteria but without guarantee for congrueutcomes. The physical
maintaining of ‘one stop’ services in the form based offices and the co-ordination of
two personal advisors managing different aspectee@tame case would depend on the
good will of the parties concerned.

In an attempt to make the best of an impossiblgasdn, the Federal Ministry for
labour is now advertising the ‘Co-operative Jobezrds the model of the future. The
21 districts that defied the law by neither appdyifor the ‘municipal option’ nor
entering a consortium are now hailed as the heildse future. By contrast, frontline
administrators who have successfully gone throbghrhpossible process of forming a
consortium are pressing lawmakers to change thstibaiion once again so that they
would be allowed to continue operating jointly atwl counterbalance the Federal
Employment Agency’s relentless centralism by Iqualtical influence.

It would probably be legally acceptable to inceisgvsuch co-operation by moral or
financial premiums, thus giving the future ‘co-ogt@re jobcentres’ a status similar to
the Frenchmaisons d’emploilt would however be ruled out, for the constiuatl

reasons outlined above, to make such co-operatiandatory as in the Danish
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jobcentres. Furthermore, whereas in Denmark the paxiners in the co-operative
jobcentres are responsible fdifferentgroups of clients, insured versus uninsured, the
partners of the German co-operative jobcentres dvdnd responsible for different
services and benefits to tlsameuninsured clients who would have to deal with two
bureaucracies. This result, though legally and tigally almost inevitable, would
nevertheless be grossly unacceptable to the coetemd interested citizens.

* In a professional perspective, it seems obvious $eavices at best loosely co-
ordinated are sub-optimal, to say the least.

* In a customer perspective, a system that is alrbeghly complex and difficult to
work through will become more intransparent througgtitutional split.

* In a historical perspective, the creatiorfaie face to the customewas the central
promise of the Hartz reforms. The abolition of updmyment assistance was
justified as an adequate price to be paid for tlegmg of the services of the
Federal Agency for Work and the municipalitiesthe first round of parliamentary
compromise, the goal of ‘one stop fdf job seeking customers’ had to be given up
in favour of creating a largely separate new redionghose without unemployment
insurance entitlement. If, as a result of politicability to respond to the Federal
Constitutional Court ruling, every non-insured camser would now have to face
two bureaucracies, institutional cleavage would afeechultiplicity of individuals
compared to the situation before the refStnand the justification for a benefit
reform that had more losers than winners wouldds&editimised.

6 Conclusion

The ‘Hartz IV’ reforms have refuted the widesprewsadion that Germany is unable to
reform. Quite contrary, it proved able to decidel dao implement the most radical
labour market policy reform in Western Europe. Whedlly appears to be lacking,
however, igeflexive governanceinderstood here as an in-built capacity of thdipal
system to respond to changing social realitiesntheaifold interdependencies between
different systems of social protection and betwedferent policy fields, and the
constitutional order.

The path-shifting departure from the ‘Bismarckiguairadigm of social insurance, the
creating of a new benefit regime involving exteesiborrowing from the regime
principles of municipal poverty relief, while sintaheously taking responsibility for
needy families with at least one member ‘able takivand supposed to be activated
away from the municipalities, has thrown the negime of ‘basic income support for
jobseekers’ in a constitutional no man’s land. &iabpolicy path dependence — i.e. that
the federal state should be responsible for natim® schemes of social insurance
whereas the municipalities should be responsibi@dwerty relief of their inhabitants —

%0 5 million (see Table 1 on p. 16) instead of poely 10,000 individuals (see footnote 10 on p. 7).
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has come to clash with a constitutional governapath dependence — i.e. that the
municipalities are ‘contained’ by thkeander, that there can normally be no direct
transaction between the federal state and the mpatitees and that responsibilities
between the federal state and tléder must be kept strictly apart except in the few
fields where the constitution explicitly declaresini responsibilities. The lack of
reflexivity of the German system of governance appéo be indicated by the fact that
a blendingof responsibilities in the field of labour markmtlicies and a constitutional
move towards a cleareseparationof responsibilities were enacted simultaneously
without at all broaching the issue of this obvigcostradiction.

This blunder could have been avoided by a higheremess of the mechanisms of path
dependence. Unemployment assistance could have tedemmed in its own right
instead of abolishing it. Institutional overlap agidincentives of taking up work could
have been removed by introducing a bottom justhijgabove the level of social
assistance and by making the benefit degressithatothe bottom would have been
reached after two years. This reformed unemploynassistance could have been
opened at the bottom level for all recipients afiabassistance willing to actively seek
work and to conclude a back-to-work agreement,thecchange-over would have been
incentivised by the slightly higher benefits ana tbrospect for better employment
services. In terms of the resulting benefit strustthis hypothetical reform would have
been very much the same as ‘Hartz IV’. However itiséitutional outcome would have
been very different. It would not have come to adygs mind to challenge the Federal
Employment Agency’s responsibility for unemploymassistance even though it never
was a ‘social insurance’ proper, simply because Mgency had always been
responsible for a benefit known by this name. Amel municipalities would never have
complained of losing social assistance customets @nbeing rid of the financial
burden they were on municipal budgets; quite theraoy, they would have encouraged
their clients to enter the rank and file of thegebkers. Financial incentives to belong to
the category of the jobseekers plus intense aaifivatarting immediately on entering
the system would have kept the deadweight of custenmpossible to activate out of
unemployment assistance and in social assistance.

Against this hypothetical scenario — which was meliscussed — it stands out that it
was the ignorance about the different regime logiosl path attachments of two
apparently overlapping tax-funded and means-telsegkfits that created the present
German governance dilemma in labour market polidievay be that in unitary central
states different government services can be ‘joiopd relatively easily. However,
policy makers operating in environments of multidegovernance and a polycentrism
of democratic power are better advised to enactakg@olicy reforms within the
boundaries of existing responsibilities. Otherwitsere is a high risk that considerations
and unresolved conflicts with regard to the ovedatribution of power, resources and
burdens will get the upper hand over the specititcp field that is supposed to be
reformed.
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