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Abstract
The private governance of food safety and quality is neglected in contemporary
discussions relating to governance beyond the state. This sphere presents an
interesting case for analysis given the current multiple occupation of steering space
which was traditionally perceived to be the exclusive property of the state. This paper
addresses a triad of puzzles traced by the empirical case of GlobalGAP and etched in
the extant literature concerning novel forms of non-state governance. These puzzles
pose the following questions: How and why do sites of non-state governance emerge
(the puzzle of emergence)? How should such sites be viewed (the puzzle of
conceptualisation)? How can such sites be legitimate and what effect does
legitimation have on their development (the puzzle of legitimation)? This paper
concludes that GlobalGAP offers a critical case for the future research of governance
beyond the state which has proliferated in the wake of neoliberalism.
I.

Introduction

The past twenty years have seen a proliferation and increased array of private actors
engaged in ‘steering tasks that were classically in the sphere of states’.1 Non-state
actors, both profit and non-profit, have gained steering capacity through the
formation, dissemination, monitoring and enforcement of norms, rules and standards.
These phenomena may be conceptualised, for the present purposes, as sites of private
governance. I adopt Burris, Drahos and Shearing’s broad brush definition of
governance as ‘the management of a course of events in a social system’.2 Although
not entirely novel, the recent emergence of private governance, particularly at the
global level, has broken the classical state-centric frame in fields of governance,
regulation and law which grew up subsequent to the 1648 Treaty of Westphalia and
the constitution of modern nation states.3
The prying open and reconfiguration of governance space over the past two
decades reveals four shifts which have occurred in the management of specific policy
areas on the national, regional and global level. Firstly, a decentring of the state may
1
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be observed.4 While states, their sub-systems and their supra-systems are still active
nodes of governance, they are no longer the sole nodes of authority.5 Secondly, there
has been an upward trend in strategic arrangements between private actors with a
previous tradition of antagonistic and competitive relations.6 Thirdly, the rise of
private governance has uncloaked the growing institutionalisation of this
collaboration and cooperation.7 Fourthly and finally, these sites of private governance
have become extensively legalised.8 Concomitantly, a large body of academic
literature cutting across the disciplines of, inter alia, political science, law and
sociology has emerged to analyse the functional, systemic, democratic and normative
challenges posed by the (re)-emergence of sites of private governance.9
Despite the intensity and breadth of this cross-disciplinary inquiry, the
governance of food safety and quality is neglected in contemporary discussions
relating to governance beyond the state. This policy sphere represents a fascinating
case for analysis given the current multiple occupation of governance space which
was traditionally perceived to be the exclusive property of the state.10 It is interesting
to note that during the medieval period (eleventh to thirteenth century), European
private actors in the form of guilds mobilised to govern and regulate the safety and
quality of food and agricultural products.11 Indeed, public oversight of this policy
sphere ‘blossomed late’.12 Nevertheless, despite nearly two centuries of state
monopolisation of governance in this issue area, the period know by historians of food
regulation as ‘the legislative period’ has now been interrupted by the (re)-emergence
of private actors engaged in the governance of food safety and quality.13 The shift in
the location, mechanisms and forms of governance in the food system is expressed
succinctly by Fulponi who notes that, ‘[w]hile national institutional frameworks
remain important, the private sector, enterprise and civil society associations, as well
4
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as international associations, are increasingly taking the lead in shaping global
standards for food safety, quality and ethics.’14
GlobalGAP, a retailer-led private sector body which sets Good Agricultural
Practice (G.A.P.) standards for agricultural products, is the most prominent example
of the private governance of food safety and quality and represents a critical case in
the study of governance beyond the state. This paper addresses a triad of puzzles
etched by the empirical case of GlobalGAP and animated in the extant literature
concerning non-state governance. Section III explores the first of these puzzles which
asks: How and why do sites of non-state governance emerge? – The puzzle of
emergence. Following this, Section IV tackles the issue of how such phenomena
should be viewed and, furthermore, what they are an empirical manifestation of – the
puzzle of conceptualisation. Finally, Section V examines the thorny issues relating to
the legitimacy of sites of non-state governance – the puzzle of legitimation. Before
these puzzles are addressed, however, Section II presents GlobalGAP as a critical case
in the study of governance beyond the state – a site of private governance which
lucidly illustrates the four shifts that have occurred in the governance of specific issue
areas on the national, regional and global level.
II. GlobalGAP: A Critical Case
The seeds of GlobalGAP were sown over a decade ago when, in 1996, 13 large
European retailers conceived the Euro-Retailers Produce Working Group (Eurep).15
The overarching logic of Eurep was to respond to growing consumer concerns about
how their food was produced. Consensus formed that the creation of a single
harmonised and integrated G.A.P. standard would most effectively address consumers
concerns relating to food safety and quality, environmental protection, occupational
health and safety, and animal welfare issues.16 In 1999, following two years of
negotiations, EurepGAP was launched under the rubric ‘The Global Partnership for
Safe and Sustainable Agriculture’. At the time EurepGAP consisted of only 17
European retailers.17 The next two years were spent developing the EurepGAP
standard, establishing a system of verification and extending stakeholder participation
within EurepGAP. In 2001, the first version of the EurepGAP Fruit and Vegetable
Standard was introduced. By 2002, 3,892 producers in 18 countries worldwide had
been certified EurepGAP compliant and the organisation’s retail membership had
expanded to 22 European retailers.18 EurepGAP rapidly developed both the scope and
reach of the EurepGAP Integrated Farm Assurance (IFA) Standard throughout the
next five years.
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In September 2007, EurepGAP re-branded itself ‘GlobalGAP’ to more
accurately reflect the organisation’s increasingly global aspect and application. 19
Indeed, most recent figures show that there are now 81,163 GlobalGAP certified
producers in 90 countries with the figure expected to rise to over 100,000 by the end
of 2008.20 GlobalGAP’s membership has also grown substantially and diversified
geographically. GlobalGAP’s retail membership now totals 39 European, Japanese
and North American retailers and its producer/supplier membership has risen
massively to 129 and now represents all continents.21 Furthermore, GlobalGAP’s IFA
Standard has evolved greatly. The third version of the Integrated Farm Assurance
Standard which was published in September 2007 covers crops (fruit and vegetables,
combinable crops, coffee, tea, flowers and ornamentals), livestock (cattle, sheep, pigs,
dairy, poultry and livestock transport) and aquaculture (shrimp, salmon and trout). 22 In
little over a decade since its inception, GlobalGAP has developed into the ‘most
widely implemented farm certification scheme worldwide.’23
A. Decentring of the State
The emergence and rapid development of GlobalGAP over the past decade spotlights
the decentring of states, their sub-systems and their supra-systems in the governance
of food safety and quality. As Busch and Bain observe, ‘a focus on nation-states is no
longer adequate in light of the growing influence of the private sector and new forms
of private institutions in shaping the global agrifood system.’24 As presently
constituted, GlobalGAP is a wholly private site of governance. Nevertheless,
GlobalGAP exerts the enormous influence and control over the European food market
as over 85% of all Western European retailers require GlobalGAP certification. 25
Thus, although not legally binding in the traditional sense, GlobalGAP’s IFA
Standard has become de facto mandatory for market participation.26 This influence is
also diffusing geographically with GlobalGAP’s recent expansion into the North
American and Japanese markets. This reconfiguration of governance space in the area
of food safety and quality is evidenced in the recent discussions within the Committee
on Sanitary and Phytosanitary Measures (SPS) of the World Trade Organisation
19
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(WTO) and the United Nations Conference on Trade and Development (UNCTAD)
as GlobalGAP and other private food safety and quality standards organisations
become the primary market gatekeepers.27 However, it is import to emphasise that
although GlobalGAP illustrates a decentring of the state in relation to food safety and
quality, it has not rendered state systems of governance in this field obsolete. 28 Indeed,
public regulation remains the foundation of GlobalGAP’s protocols and compliance
with state regulations in both the country of origin and country of destination is a
necessary requirement of GlobalGAP certification.
B. Emergence of Coalitions
One must remember that prior to 1997, retailers responded individually to consumer
concerns over food production.29 GlobalGAP demonstrates the recent proliferation of
collaboration between private actors with ‘competing interests and preferences’ in the
governance of food safety and quality.30 Indeed, GlobalGAP is constituted by a
plurality of actors including retailers, producers, suppliers, certification bodies,
NGOs, consumer organisations, the crop protection industry, the fertiliser industry
and the scientific community. This collaborative shift is manifest further in
GlobalGAP’s intensive benchmarking and harmonisation activities. To date,
GlobalGAP has successfully benchmarked twelve standards with specific sub-scopes
of the GlobalGAP IFA Standard. In addition, five standards have been provisionally
benchmarked and five more standards are in the process of gaining GlobalGAP
recognition. One such standard is the national ChinaGAP standard. This active
collaboration reflects the current trend in governance more generally, towards the
organisation of specific policy areas by coalitions of private actors who, traditionally
at least, would not have had cooperative relationships.
C. Institutionalisation of Cooperation
The past decade has also witnessed an increased institutionalisation of the
collaborative relationships on which GlobalGAP is founded and, the development of
an organisational structure. As Scott notes, ‘[t]he concept of institutions and
institutionalization has been defined in diverse ways, with substantial variation among
approaches.’31 In order to avoid the theoretical thicket, it is sufficient for present
purposes to state that institutions are constituted by regulative, normative and/or
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cognitive pillars.32 The regulative and normative are the most pertinent pillars with
regard to GlobalGAP.
Firstly, the regulative dimension of institutions connotes the existence of rules,
be they formal or informal, which constrain the behaviour of relevant actors. In this
regard, the process of institutionalisation is indicated by the development of
procedures and mechanisms for rule setting, monitoring and compliance – the classic
regulatory triangle. Such a regulatory system is formalised within the GlobalGAP
structure and is primarily applicable to producers/suppliers and certifiers. GlobalGAP
standards are developed and revised by Sector Committees (Crops, Livestock and
Aquaculture) and finally adopted by the GlobalGAP Board. The GlobalGAP
secretariat bears responsibility for implementation of GlobalGAP standards (and all
other GlobalGAP policies).33 Monitoring and compliance is by way of independent
third party certification. Third party certifiers are also subject to formalised
‘Certification Body Rules’ contained in the General Regulations document of the IFA
Standard.34 Monitoring and compliance of the ‘Certification Body Rules’ is ensured
through accreditation and a system of surveillance carried out by GlobalGAP
commissioned experts under the newly devised ‘Integrity Programme’.35
Secondly, the normative constituent of institutions refers to the existence of a
shared system of values and norms which both guide and govern the behaviour of
members.36 Normative systems define the overarching goals and objectives of the
institution.37 Moreover, they are prescriptive in nature.38 They constrain the behaviour
of the system’s members by prescribing what is perceived by the institution to be the
most appropriate means of achieving the defined goals and objectives.39 GlobalGAP’s
normative system is explicitly outlined in the organisation’s ‘Terms of Reference’ to
which all members are committed. Members commit ‘to respond to consumer
concerns on food safety, environmental protection, worker health, safety and welfare
and animal welfare’ primarily through effective partnership, open consultation with
consumers and stakeholders, and the establishment of an independently verified
framework for Good Agricultural Practice which may be benchmarked against
existing G.A.P. practices.40

D. Increased Legalisation of Sites of Governance
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Legalisation is related to concepts of institutions and institutionalisation. More
specifically, legalisation refers to the formalisation of an institution’s regulatory and
normative systems.41 I adopt, and modify to some extent, the framework developed by
Abbott, et al, in their study of the legalisation of international political institutions.42
This schema assesses legalisation along three independent indexes, namely,
obligation, precision and delegation. Firstly, ‘obligation’ expresses the degree to
which the behaviour of the institutional actors are constrained or bound by the
institution’s regulative and normative rules. Against the backdrop of international law,
Abbott, et al, articulate this index to mean the extent to which the behaviour of states
‘is subject to scrutiny under the general rules, procedures and discourse of
international law.’43 However, I modify this approach slightly given the private nature
of GlobalGAP. Instead, drawing from the framework proposed by Meidinger in his
study of the Forest Stewardship Council,44 I emphasise the degree to which the
behaviour of participants in the GlobalGAP system are subject to the scrutiny of
GlobalGAP’s own formal rules and procedures. In this respect, GlobalGAP can be
seen to rely heavily upon formalised rule based standard setting and revision
procedures, certification procedures, sanctioning and dispute settlement procedures,
labelling procedures, benchmarking procedures and accreditation procedures. All
participants in GlobalGAP contractually bind themselves to abide by these rules and
procedures. Secondly, ‘precision’ emphasises the extent to which the rules and norms
‘unambiguously define the conduct they require, authorize and prescribe.’45 With the
exception of the normative ‘Terms of Reference’, GlobalGAP’s standards, rules and
procedures are intricately detailed and outlined in documentation. Indeed, the sphere
in which GlobalGAP operates – food safety and quality – necessitates such precision.
Finally, ‘delegation’ refers to the extent of third party engagement in, inter alia, the
implementation, interpretation or application of rules and the resolution of disputes. 46
A high degree of delegation is exhibited in the GlobalGAP structure through the use
of independent third party certification bodies to monitor and enforce the GlobalGAP
IFA Standard. Furthermore, GlobalGAP’s new ‘Integrity Programme’ employs
independent third parties to monitor the activities of certification bodies. The puzzle
of emergence will now be addressed

III. The Puzzle of Emergence
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One of the most prominent puzzles posed by the recent shift in the location and nature
of governance is the ‘puzzle of emergence’. 47 The answer to this lies in the
identification of factors which facilitated and encouraged the development of sites of
private governance in specific issues areas. The puzzle of emergence posed by
GlobalGAP can be addressed along four lines of argumentation, namely, the shift in
regulatory responsibility for food safety and quality to industry, the increased
international sourcing of products, heightened consumer concerns over the safety of
their food and changing consumer attitudes in relation to the effect of food
consumption. These factors created a concurrent demand by both retailers and
consumers for new sites which would govern the safety and quality of food in ways
which responded to their specific needs.
A. Devolved Responsibility
Firstly, the emergence of GlobalGAP can be seen as an instance of ‘audit culture’ and
a direct retailer response to the ‘neoliberal devolution of governance away from the
nation/state.’48 This devolution of governance refers to the shifting of responsibility
for food safety away from national governments, to the food industry through the use
of both ‘direct regulation’ such as food laws and ‘indirect regulation’ such as product
liability laws.49 An oft cited example of such ‘direct regulation’ is the United
Kingdom’s Food Safety Act 1990.50 Under this ‘benchmark piece of devolutionist
legislation’, primary responsibility for ensuring the safety of all branded food
products and fresh unpacked (unbranded) products rested on the ultimate supplier of
food.51 This devolutionist approach was eventually adopted by the EU.52 First,
Directive 1999/34/EC amended the Product Liability Directive 85/374 EEC to bring
primary agricultural products within the ambit of the strict liability regime which the
Product Liability Directive established.53 Second, the general principles of European
Food Law introduced by Regulation 178/2002 set out that the primary responsibility
for ensuring compliance with food law, particularly in relation to food safety, rests
with the food business.54 This devolution of responsibility necessitated the
47
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development of alternative governance instruments by the private sector ‘to manage
regulatory and liability risks’ associated with these new forms of regulation. 55 The
emergence of GlobalGAP can be partially explained as an unforeseen retailer reaction
to the shifting of risk and responsibility from governments to industry in the sphere of
food safety. Such a view is supported by a recent OECD survey where liability and
reputational concerns were identified by retailers as the major stimulus for
introducing private food safety and quality standards.56
B. Global Sourcing of Products
Secondly, the rise of GlobalGAP, and private food safety and quality standard
schemes more generally, has been attributed to transformations which occurred as a
result of the processes of globalisation. Like many other issue areas and systems of
production, the past twenty years have witnessed the rapid ‘globalization of the agrifood system’57. These shifts have hugely influenced the way retailers operate. While
traditionally food retailers were essentially domestic creatures, they are now global
actors operating in global markets. This global expansion of the agri-food industry
and the increased international sourcing of products created a demand for instruments
which would effectively rationalise retailers’ supply chains. Private food safety and
quality standard schemes harmonise product attributes and production processes and,
in so doing, reduce transaction costs associated with organising global supply
chains.58 The emergence of GlobalGAP can be explained, at least in part, as a
response to retailers’ demands for mechanisms which would allow them to coordinate
their global supply chains through the standardisation of both product and process
requirements on an international level.59
C. Growing Consumer Concerns of Food Safety
Thirdly, an answer to the puzzle of GlobalGAP’s emergence can be found in the 20
March 1996 statement by the then Conservative British government that there was a
probable link between Bovine Spongiform Encephalopathy (BSE) and variant
Creutzfeldt-Jakob (vCJD) disease.60 This statement created unprecedented widespread
concern among consumers about the safety of their food and a new heightened
awareness of food safety issues. This acute consumer concern permeated through
Europe and has continued to do so in light of new manufactured risks such as
genetically modified food stuffs and pesticide residues. This transformation in the
mindset of European consumers has been linked by agricultural sociologist Hugh
Campbell to the broader shift in Western societies ‘from politics of class (which
55
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dominated modernity since the Industrial Revolution) to politics of risk’61 – a
manifestation of Beck’s ‘risk society’.62 As Moran notes, ‘”risk society” in turn
produces a regulatory society.’63 Moreover, the BSE crisis and subsequent food scares
have led to a decline in the perceived ability of state governance systems to
effectively regulate and guarantee the safety of food.64 Against this backdrop,
GlobalGAP was established to fill the newly created ‘governance gap’ which was
opened up by growing consumer concerns about the safety of their food and the
concomitant reduction of consumer confidence in the effectiveness of public modes of
food safety regulation. This logic continues to drive GlobalGAP. Furthermore, it is
embedded as a norm in the institution through its ‘Terms of Reference’ which
espouses the overarching objective of GlobalGAP is to respond to consumer concerns
relating, inter alia, to the safety of food.
D. Changing Consumer Expectation, Preferences and Attitudes
Finally, the emergence of GlobalGAP can be explained by reference to the changing
consumer expectations, preferences and attitudes in relation to food quality and
increased recognition of the external effects of their consumption. Here, I refer to the
increased emphasis and importance consumers now attach to non-traditional quality
attributes of food. These attributes do not relate to the organoleptic or physical
characteristics of products such as taste, smell and shape. Rather, they are associated
with the environmental, social and animal welfare dimensions of food production
processes (non-product related production and process methods – NPR-PPMs) and the
corollary effects consumption can have on these issues.65 The changing attitudes in the
sphere of food are entirely consistent with the rise of an era of ‘reflexive
modernisation’.66 In this social climate, society is increasingly aware and critical of
the external effects of modernisation and ‘the negative consequences of rapid
economic expansion.’67 As with the rise in consumer concerns over food safety in the
wake of the BSE crisis, the recent emphasis and significance which consumers have
placed on non-traditional food quality attributes have translated into a demand for a
food governance system which addressed not only safety, but also the environmental,
social and animal welfare dimensions of food production. While states are constrained
in going beyond food safety issues by the multilateral framework of the WTO, private
sites of governance such as GlobalGAP responded to the emergent consumer demand
for regulation of NPR-PPMs and occupied this policy void left by states.
The puzzle of emergence posed by GlobalGAP cannot be answered by
reference to one singular factor or causal event. Rather, I have argued that the answer
to this specific puzzle lies in the combination of four discrete factors – the shift in
regulatory responsibility for food safety and quality to industry; the increased
international sourcing of products by retailers; heightened consumer concerns over the
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safety of their food and; changing consumer attitudes in relation to the effect of food
consumption. These micro factors in turn reflect wider macro transformations – neoliberal forms of governance; globalisation; risk society and; reflexive modernisation –
and created both consumer and retailer demand for new modes of governance in the
sphere of food safety and quality.
IV. The Puzzle of Conceptualisation
Of what is GlobalGAP an empirical manifestation – a governance institution; a
regulatory institution or; a law making institution? The second puzzle which the
emergence of GlobalGAP poses – the puzzle of conceptualisation – revolves around
the resolution of this question. This section takes the preliminary steps in addressing
this puzzle by exploring the most analytically useful and germane conceptual lenses
available to view GlobalGAP. All the frameworks discussed stand in strong
opposition to jaded state-centric narratives of governance, regulation and law. Section
IV begins by considering governance and two alternative accounts of governance
institutions – non-state market-driven governance and nodal governance. Following
this, private regulation is explored. Thirdly and finally, the schema of private law
making is discussed.
A. The Governance Turn
The governance turn marked a shift in the frame of reference from a focus on states,
to a focus on governance. This redirection of attention from ‘governments to
governance’ permitted a clearer and more accurate observation of the multiple
occupations of steering spaces which were traditionally thought of to be within the
sole and exclusive ownership of the state. This shift in focus is described by Stoker
who notes that:
[G]overnance refers to the development of governing styles in which
the boundaries between and within the public and private sectors have
become blurred. The essence of governance is its focus on governing
mechanisms which do not rest on recourse to the authority and
sanctions of government.68
The term governance in its broadest sense means ‘the management of a course of
events in a social system’.69 This definition, which is used as a benchmark against
which alternative narratives of the construct may be contrasted, encompasses all
methods of governance within its ambit. Thus, both hierarchical and non-hierarchical
methods of steering are included within this definition of governance.
While governance confers no conceptual primacy to either state or non-state
actors, the narrowly defined sub-category of non-state market driven (NSMD)
governance systems focuses on private governance systems.70 NSMD governance
68
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systems are defined as ‘deliberative and adaptive governance institutions designed to
embed social and environmental norms in the global market place that derive
authority directly from interested audiences, including those they seek to regulate, not
from sovereign states.’71 Thus, the key feature of NSMD governance systems is that
their authority is not derived from states. Although states may play an ancillary role as
external audience, the system’s authority ‘emanates from the market’s supply chain.’72
This echoes Rosenau’s espousal that the defining characteristic of new sites of
governance is that they ‘derive their legitimacy from the voluntary and conditional
participation of individuals who can revoke their consent at any time.’73
As with all these conceptions of governance, the conceptual lens of nodal
governance posits that the traditional state-centric notions of governance are
insufficient to accurately depict the modernity of governance.74 Nodes are sites of
governance which exhibit mentalities, technologies and resources and which are
constituted within institutions.75 In other words, nodes are institutions which have a
cognitive dimension coupled with the capacity (methods and resources) to exert
influence. Influence is exerted on other nodes primarily, although not exclusively,
through networks. Unlike NSMD governance systems, ‘[w]ithin a nodal conception of
governance, no set of nodes is given conceptual priority.’76 Nevertheless, it is
important to remember that not all nodes have equal governance capacity. The
capacity of a node to effectively govern depends upon its ability to deploy its
technologies, resources and mentalities to manage the course of events in a social
system, coupled with an institutional structure which facilitates such a mobilisation.
While the narrative of governance encapsulates a plurality of governing methods, the
following subsections narrow the focus and examine private actors’ involvement in
more discrete mechanisms of governance namely, regulation and law making.
B. Decentred and Polycentric Regulation
While the governance turn allowed us to see private actors as ‘originators and
developers of governance beyond the state’,77 the concept of private regulation allows
a more detailed focus to be placed on a discrete mode of governance employed by
non-state actors. Regulation was traditionally seen to be an activity exercised
exclusively by states. Nevertheless, the concept of ‘decentred regulation’ and
developed by Julia Black attempts to remove the centrality of the state from the
concept of regulation. By drawing attention away from states, the decentred
understanding of regulation facilitates awareness of sites of ‘polycentric regulation’
71
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where a plurality of actors, both state and non-state, participate.78In light of this, Black
espouses the view that:
[R]egulation is the sustained and focused attempt to alter the behaviour
of others according to defined standards or purposes with the intention
of producing a broadly identified outcome or outcomes, which may or
may not involve mechanisms of standard setting, information gathering
and behaviour modification.79
This definition emphasises not only the intentional, but also the inherent problem
solving nature of regulation. The decentred definition of regulation, therefore, is
analytically useful as it distinguishes regulation from other mechanisms of
governance. As with the alternative accounts of governance discussed above, Black’s
definition of regulation affords no conceptual priority to any actor. States and private
actors may be both the regulators and, the subjects of regulation.
Five notions make up the ‘conceptual core’ of the decentred understanding of
regulation.80 Firstly, this perspective highlights the complexity of the interactions
between actors and the causal factors which lead to problems. Secondly, the
fragmentation of knowledge, power and control within social systems is emphasised. 81
The third notion refers to the ‘autonomy and ungovernability of actors’. 82 The fourth
notion which underpins the decentred conception of regulation is the complex
interactions and interdependences between all actors present in the regulatory space.
Regulation is not regarded as a one way process. Rather, regulation is the multidirectional process. Finally, the decentred conception of regulation stresses a
complete collapse of the classical public private distinction.83 As Smith notes, the
decentred definition of regulation provides ‘a working taxonomy of regulation which,
though it might contain ‘convenient misrepresentations’, or as [Julia Black] puts it
“indefensibly broad brush”, allows us to see certain patterns and tendencies.’84 These
‘patterns and tendencies’ manifest themselves, in part, through the regulatory
activities of non-state actors.

C. Legal Pluralism
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Legal pluralism rests on a clear rejection of the ‘ideology of legal centralism’.85
‘Legal pluralists are in agreement on a ... proposition, a negative proposition: “not all
phenomenon related to law and not all that are law like have their source in
government.”’86 As such, legal pluralism rethinks the traditional conceptual
boundaries of law and the possible sources of law. Nevertheless, despite this
consensus, there is general disagreement as to how law can and should be
distinguished from other forms of social ordering.87 This fundamental analytical
quandary has led to both functional and instrumental problems. How can one identify
law making if one cannot differentiate ‘law’ from instruments of ordering which are
‘other than law’?
Legal pluralists have taken two broad approaches to the identification of
normative systems as ‘law’.88 Firstly, the externalist approaches focus on how norms
are utilised by society and espouse the position that ‘law consists of and can be found
in the regularized conduct or actual patterns of social behaviour in a community,
association, or society.’89 Therefore, sites of law making may be empirically extracted
from a plurality of locations. Adopting an externalist approach, Tamanaha expounds a
‘non-essentialist’ definition that law ‘is whatever people identify and treat through
their social practices as “law”.90 However, such an approach has been criticised for
placing complete responsibility for the identification of law in those who interact with
the very rules and norms under analysis.91
By contrast, the internal perspectives focus on the norm producing system
itself and emphasise the institutions and/or the functional output of the governance
system. From an institutional perspective, legal pluralists posit that legal rules
originate from institutions and see law as essentially ‘institutional norm
enforcement’.92 The institution from which ‘law’ emanates is not necessarily the state.
As such, there may be a plurality of law making institutions, be they in the public or
private sphere. Such an approach is adopted by Meidinger in his analysis of private
governance institutions including, inter alia, the Forest Stewardship Council.93 The
functional output perspective, however, draws attention to the inherent legal nature, or
not, of the norms produced by a system. As systems ‘are defined by function, the state
is not central to the analysis.’94 Teubner’s shift in focus to a theory of global legal
pluralism is an exemplar of this approach.95 Teubner’s thesis rests on the notion that
85
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today there are systems which, although not tethered to either a national or
international legal system, communicate in ‘law’ like rules (in a binary code of
legal/illegal).96 These systems, according to Teubner, do not see themselves as
anchored to traditional legal systems, nor do they wish to be. Rather, they expound
‘global validity’.97 Although such an approach is attractive, particularly in light of
GlobalGAP, it has been criticised for ignoring the important role played by states,
‘hard law’ and institutional structures in the ‘the game of legal pluralism.’98 A more
holistic internal approach is adopted by Snyder in his study of the international
commodity chain for toys.99 Snyder claims that in order to correctly identify sites of
law making, one must examine not only the norms, but also ‘the institutional … and
processual components of sites of global legal pluralism.’100
All these approaches take seriously the idea that non-state actors are capable
of governance, regulation and/or law making. Furthermore, while none propose state
withdrawal, they all strongly reject state-centric narratives of governance, regulation
and law. At this juncture, however, it is necessary to stress that ‘[w]hat is important is
not what we call an activity or phenomenon that is the subject matter of inquiry or
analysis, but what it is.’101 Resolution of this puzzle is important as correct
conceptualisation is necessary for accurate analysis and inquiry of GlobalGAP.
Moreover, there is a fundamental nexus between categorisation and the substance of
critique and prescription.102 This is particularly important in light of the final puzzle
posed by the emergence of GlobalGAP – the puzzle of legitimation.
V. The Puzzle of Legitimation
GlobalGAP and other private food safety and quality standard regimes have been the
subject of much debate and criticism over the last five years. The criticisms are
directed at various aspects of these private sites of governance and originate from
multiple sources such as states, international organisations such as the WTO and
UNCTAD, civil society groups and the academy. Because the regulatory output of
such sites tends to be more stringent than the food safety standards of states and
international standard setting bodies (Codex Alimentarius), they are criticised for
creating unjustified and unnecessary barriers to international trade, particularly for
developing countries.103 In this respect, the standards are condemned for being based
on ‘a non-scientific, zero-risk, marketing approach’ and therefore, in conflict (at least
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in spirit) with international trade rules.104 Furthermore, these sites have been criticised
for being unaccountable, undemocratic and for violating notions of fairness. The
standard setting procedures have been denounced for lacking transparency,
representation and participatory mechanisms.105 Moreover, the sites are criticised for
imposing a European model of agricultural and food production by prescribing
production and processing methods (PPMs) which are inappropriate and insensitive to
local economic, social, religious and cultural contexts.106 In particular, the stipulation
of NPR-PPMs has been heavily criticised for doing what states have multilaterally
agreed not to do.107 Despite this, such sites have also been criticised by civil society
groups and commentators for failing to adequately tackle environmental protection,
occupational health and safety, social and animal welfare issues.108 These are but a
few of the many and, often times conflicting criticisms which have been made against
GlobalGAP and other sites of private governance in the sphere of food safety and
quality.
These critiques emphasise the functional, normative and democratic
challenges posed by private sites of governance.109 These challenges are commonly
articulated in terms of the legitimacy and accountability.110 Together, they spotlight
the final puzzle posed by the emergence of GlobalGAP – the puzzle of legitimation.
The puzzle of legitimation poses the question: How can sites of non-state governance
achieve legitimation? There is no clear or obvious answer to this question. Indeed, the
answer one proffers depends entirely upon the approach one takes to addressing the
puzzle. This section takes the first tentative steps by outlining and unpacking the two
approaches which may be taken to resolve this puzzle, namely, the normative
prescriptive approach and the descriptive approach.111 Firstly, however, I address the
issue of why legitimacy is so important for sites of private governance.
A. Why is Legitimacy so Important?
I define legitimacy for the present purposes as either being justified as or, perceived
as being ‘desirable, proper, or appropriate’ in a specific context.112 Legitimacy is of
such great importance to a site of governance because it one of the main drivers which
leads to support, be it either active or passive, for that site.113 However, legitimacy
takes on a particular significance in relation to sites of non-state governance. While
states are able to garner support and ensure compliance with rules through the
104
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authority of public law, private sites of governance are generally unable to do so.114 It
is for these reasons that legitimacy is paramount to the effectiveness and survival of
sites of non-state governance. Let us now turn to the issue of legitimation.
B. Unravelling the Two Approaches?
How can sites of non-state governance such as GlobalGAP achieve legitimation? The
first stage in the resolution of this puzzle is the disentanglement of the two competing
approaches which may be taken. Firstly, the normative prescriptive approach to the
puzzle of legitimation ascribes principled ‘standards and criteria of legitimacy’ which
must be met by a site of (non-state) governance in order for that site to be afforded
‘the predicate legitimate.’115 In other words, the normative prescriptive approach
speaks of legitimacy in terms of acceptability. By contrast, the descriptive approach to
the puzzle of legitimacy attempts to empirically identify if and why a site of
governance is perceived as legitimate.116 In other words, the descriptive approach to
legitimacy speaks of acceptance in reality.
C. Prescriptive Approach to Legitimacy
The normative prescriptive approach, as one would imagine, consists of a multitude of
proposals and logics. Black identifies four broad and essentially normative logics of
legitimation – constitutional; justice; functional or performance and; democratic.117 It
is important to note, however, that the different bases of legitimation are given greater
weight than others in light of the perceived role played and activity engaged in by the
site of governance. While democratic ideals such as transparency, participation,
accountability and deliberativeness are emphasised in discussions relating to
governance beyond that state, the functional and performance logics such as expertise,
effectiveness and efficiency are stressed in the literature relating to private
regulation.118 By contrast, issues such as fairness, due process, consistency,
adaptability/reflexivity and coherence which all fall under the rubric of constitutional
claims are afforded greater significance where non-state actors are perceived to be
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engaged in law making.119 Indeed, as Black notes, these normative logics of
legitimation are ‘both contested and contestable, not only between the different
groups, but within them.’120
D. Descriptive Approach to Legitimacy
Unlike the normative prescriptive approach, the descriptive approach to legitimacy
does not aim to make ‘”powering” proposals’.121 Rather, the descriptive approach to
legitimacy seeks to identify whether and why a site of private governance is socially
accepted and perceived as legitimate. Suchman offers an oft cited, synthesised and
comprehensive schema which may be employed in empirically investigating the
legitimacy of a site of private governance.122 Suchman espouses the view that
‘[l]egitimacy is a generalized perception or assumption that the actions of an entity
are desirable, proper, or appropriate within some socially constructed system of
norms, values, beliefs, and definitions.’123 Suchman identifies three pillars of
legitimation. Firstly, a legitimacy community may grant legitimacy to a site of
governance because activities of that site are perceived to benefit the audience’s own
self interest – pragmatic legitimacy.124 Secondly, legitimacy may be granted because
there is perceived congruence between a site of governance and a legitimacy
community’s normative evaluations – moral legitimacy.125 Thus, the descriptive
approach to legitimacy is not insulated from normative concerns. Indeed, there may
(or may not) be a plurality of normative concerns identified. However, these
normative concerns are empirically grounded in a particular legitimacy community,
not principled abstractions. Finally, the legitimacy granted to a site of non-state
governance may be cognitively based – cognitive legitimacy.126 By this, I mean that
legitimacy rests on neither a cost-benefit assessment nor a normative evaluation.
Rather cognitive legitimacy is based on a deep rooted sense of understanding and
inevitability felt by a legitimacy community in relation to the site of governance and
its activities. Consequently, legitimacy may be granted to a site of governance for a
multiplicity of reasons and by a large assortment of legitimacy communities.
Nevertheless, a corollary of this observation is that a wide array of different
legitimacy demands may be made against a site of governance by a multitude of
legitimacy communities. Legitimacy demands are not homogenous. While there may
be congruence, and indeed a certain degree of compatibility between certain
legitimacy demands, it is equally likely these demands will lead to contestation and a
‘legitimacy dilemma’ for the site of governance – ‘what they need to do to be
accepted by one part of their environment is contrary to how they need to respond to
another.’127 Where a legitimacy dilemma develops, a site of governance will have to
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make a strategic decision as to how it responds to and manages the competing
legitimacy demands.128
E. Re-Coupling the Two Approaches
The puzzle of legitimation posed by GlobalGAP essentially calls for a prescription as
to how sites of non-state governance can achieve legitimation? However, as Black
notes, ‘[i]t is the empirical questions that we need to ask before we can approach the
normative.’129 Indeed, they are the logically prior questions which must be asked. The
resolution of the puzzle of legitimation necessitates the normative prescriptive
approach to be re-coupled with the descriptive approach to legitimacy and to be
empirically grounded. In this way, normative prescriptions may be informed by
empirical observations. Any prescription made, therefore, may take into account and
reflect the plurality of potentially competing legitimacy communities, legitimating
logics and legitimacy demands which are identified by empirical research.
Furthermore, one must recognise that it may not be possible for a site of non-state
governance to have complete legitimacy.130 Such a re-coupled approach is particularly
important in relation to sites of non-state governance given their relative youth and
unconventional nature. One cannot simply superimpose, blindly, functional
equivalents of state legitimacy structures. Such a warning is echoed by Fritz Scharpf
who notes that:
In order to arrive at these explanations and predictions, we need to
identify the legitimating beliefs that are in fact held by the target
populations of the regimes studied. If these are ignored in normative
analysis the relationship between the normative and positive theorizing
could only be one of mutual irrelevance.131
While these comments were made in light of weak or failed states, developing
countries and colonies, they may, by reading across, be applied to the puzzle of
legitimation posed by GlobalGAP and other sites of non-state governance.

VI. Conclusion

128

Christine Oliver, ‘Strategic Responses to Institutional Processes’ (1991) 16 Academy of
Management Review 145, 159; Julia Black (n 78).
129
Black (n 78) 144.
130
Black (n 9) 8.
131
Fritiz W. Scharpf, ‘Legitimacy in Normative and Positive Theory: Comments on Robert Keohane’
(Comment on Keynote Speech Held at the Opening Conference of Research Centre (SFB) 700 Berlin
2007) <http://www.sfb-governance.de/publikationen/sfbgov_ls/ls1_en/sfbgov_ls1_en.pdf> accessed
May 7 2008.

19

Guilds were self-organised and self-regulated private mercantilist associations who
disseminated, monitored and enforced standards for specific areas of trade and
manufacturing.132 Between the eleventh and thirteenth century European Guilds
operated oversight of food safety and quality in order ‘to protect consumers and
traders from food products’ risks and unsafe commercial practices.’133 By the
fourteenth and fifteenth centuries, regulation by guilds died out and was gradually
substituted by local ordinances and state laws as the scale and geographies of
commerce expanded.134 By the end of the eighteenth century, rampant adulteration of
food stuffs by the newly constituted food industry which emerged during the
industrial revolution and resultant period of increased urbanisation led to deafening
consumer demands for increased public oversight. These demands were answered
from the nineteenth century onwards in what became known as ‘the legislative
period’.135 This period ‘saw the first enactment of general nationwide statutes
prohibiting adulteration of food stuffs, directing penalties for violations, and
establishing administrative responsibility for enforcement.’136 However, the past ten
years have witnessed a further reconfiguration of governance space in the sphere of
food safety and quality.
GlobalGAP is the exemplar case of the re-emergence of highly formalised,
institutionalised and cooperative arrangements amongst non-state actors in this policy
sphere. Furthermore, as Section II highlighted, GlobalGAP represents a critical case
in the study of governance beyond the state. The emergence of GlobalGAP, however,
poses three puzzles which occupy the extant literature relating to sites of non-state
governance – the puzzle of emergence, the puzzle of conceptualisation and the puzzle
of legitimation.
The puzzle of emergence posed by GlobalGAP essentially asks how and why
GlobalGAP emerged. Section III spotlighted four lines of argumentation with which
to answer this puzzle – the shift in regulatory responsibility for food safety and quality
to industry; the increased international sourcing of products by retailers; heightened
consumer concerns over the safety of their food and; changing consumer attitudes in
relation to the effect of food consumption. The collision of these factors led to
demand by both retailers and consumers for a novel site of governance which would
be able to effectively tackle these issues. In addition, Section III drew attention to the
nexus between these micro factors and broader macro transformations which have
occurred, namely, the rise of neo-liberal governance, globalisation, risk society, and
reflexive modernity.
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Following this, Section IV took the preliminary steps in addressing the puzzle
of conceptualisation by outlining the most pertinent conceptual lenses with which to
study GlobalGAP – transnational governance; NSMD governance; nodal governance;
decentred regulation and; legal pluralism. All these conceptual frameworks
vehemently oppose state-centric notions of governance, regulation and/or law.
Nevertheless, at no time is state withdrawal proposed. This is particularly important
given that state standards, where present, remain the foundation of GlobalGAP’s IFA
Standard. However, Section IV stressed that ‘[w]hat is important is not what we call
an activity or phenomenon that is the subject matter of inquiry or analysis, but what it
is.’137 In this respect, the resolution of the puzzle of conceptualisation is necessary for
accurate future analysis and critique of GlobalGAP and any subsequent prescriptions
made.
Finally, Section V began by outlining a number of claims against the
legitimacy of GlobalGAP as a site of non-state governance. Once I disentangled the
two approaches to legitimacy – the normative prescriptive approach and the
descriptive approach – it was suggested that these two approaches needed to be recoupled in order to resolve the puzzle of legitimation. In this way, any prescription as
to how GlobalGAP can achieve legitimation will be empirically grounded in the
pragmatic, moral and cognitive beliefs of its legitimacy communities. In conclusion, it
is necessary to stress that while this paper took the tentative first steps in addressing
the triad of puzzles posed by the emergence of GlobalGAP, there is much work left to
be done. Indeed, GlobalGAP is an exceptionally fertile and, as yet, largely unexplored
terrain.
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