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A rising interdependence among the members of international society and of global civil society has led to an increasing demand for governance without government (Young 1999).  What is interesting about this development is the fact that regulation is not only state-centred but to a large extent societally based (SCORE 2000). The regulatory mode is not always hard law but soft since private actors cannot resort to formal law (International Organization 2000; Shelton et al 2001). Indeed, private actors have increasingly gained access to an authority structure and regulatory tools that have been a prerogative for state actors. The increased importance of private self-regulation can be seen as part of the new multilateralism “which attempts to reconstitute civil societies and political authorities on a global scale, building a system of global governance from the bottom up” (Higgott et al 2000; Cox 1987).

Soft law can be defined in terms of legally non-binding rules, such as recommendations, codes of conduct, declarations etc. This means that there are no legal sanctions attached to the rules. This type of definition focuses on the form of the rule, i.e. procedural. Soft law can also be defined in substantial terms, that is, rules that are loose, vague in substance and that  therefore leave a great deal of room for interpretation and for manoeuvre (Héritier 2001). However, the border between hard and soft law is in practice difficult to uphold. Many non-binding efforts are embedded in a complex web of different types of agreements and rules. Hard law is not always attached to legal sanctions and it can often be as vague as soft law. Soft law, like standards, can on the other hand be specific and detailed (Brunsson & Jacobsson 2000). 

In this book project we argue that soft law can be conceptualised in multiple ways but that the common theme in various forms of soft law is that it is part of a new governance structure. It is also argued that the increased use of soft law in the EU and other international organisations raises important normative issues of democratic legitimacy and accountability. 

The book project starts with the assumption that the demand for soft law cannot only be explained by a rational actor type of explanation, that is that state actors choose soft law when this is preferred over hard law (cf. Abbott and Snidal 2000). Although there are certainly some elements of political pragmatism that can explain the increased use of soft law in the EU – for instance, to speed up the decision making process within policy areas that are politically sensitive – it is argued in the book that soft law is part of a governance authority that has increased in importance. Governance “accounts for the finding that national states (governments) have lost their exclusive authority in the policy-making process, sharing it with international and supranational institutions on the one hand, and with private actors, such as multinational firms and representatives of civil society, on the other” (Börzel & Risse 2000). 

Materiel sovereignty no longer resides in the nation-state, but can be divided and shared between multiple levels of governance. In the case of the EU it can be argued that it will resemble a ’Neo medieval Empire’ rather than a ’Westphalian Super-state’ (Zielonka 2001). The latter is about ”concentration of power, hierarchy, sovereignty and clear-cut identity” (Ibid: 509) whereas the former is about ”overlapping authorities, divided sovereignty, diversified institutional arrangements and multiple identities” (Ibid.). This means that the instruments of a Westphalian type of state “are no longer available to contemporary territorial units” (Zielonka 2001: 4). 

Thus, states have to interact with other state and private actors. International organisations are not merely an aggregation of national preferences. They are actors in their own right and should be studied not only from a state-centric approach but also as part of ongoing European and global governance processes. In the book project it is argued that soft law is linked to a governance structure that is characterised by horizontal network relations, multiple and competing rule-makers and that is legitimised through participation by experts, scientific expertise and interest organisations. Traditional regulation is characterised by the domination of hierarchy and monopoly for the rule-setters that in most cases are various state actors. Thus, traditional regulation is based on a unitary source of authority whereas soft law regulation rests upon multiple authorities and upon a fluid system of power-sharing. This is evident in international politics that traditionally has been characterised as islands of order in a world of disorder. In a situation of an increased demand for global governance it can, however, be argued that there are islands of disorder in a world of order. 

Non-legislative modes of policy-making in which private actors are part of the policy-formulation have gained salience in the EU in spite of the organisation’s possibility to enact hard law, a competence that the UN and other organisations in international politics lack. It is argued that a new mode of regulation is increasingly important in the EU and that it is a major departure from the classic Community Method (CCM, Scott and Trubek 2001). Soft law can be seen as the new experience in “EU policy domains hardly touched by the treaty reform agenda” (Wallace 2001: 582). It is instead part of a more informal process of constitutionalisation. 

Indeed, we can observe how soft law is important across all three areas of the open method, defence and Justice and Home Affairs (JHA) (Ibid, European Commission 2001). The traditional mode of hard law, the community method, is premised upon the Commission’s exclusive right of legislative initiative, and the legislative powers of the Council of Ministers and the European Parliament (Scott and Trubek 2001). “Qualified majority voting is identified by the Commission as an essential element in ensuring the effectiveness of this method, and the European Court as central in guaranteeing respect for the rule of law. On this basis Article 251 EC laying down the co-decision procedure might be seen as constituting an embodiment of the CCM”. (Scott and Trubek 2001: 1). Soft law in the EU is often interpreted as a form of regulation that is characterised by flexibility and preserved national autonomy. Soft law is thus an expression of an intergovernmental integration process, even though the political and legal commitment can be very extensive (Wallace and Wallace 2000). The ‘Open Method of Co-ordination’ (OMC) has been launched as the most important regulatory tool in the Lisbon process, i.e. …”to become the most competitive and dynamic knowledge-based economy in the world, capable of sustainable economic growth with more and better jobs and greater social cohesion” (para. 5 in Presidency Conclusions, Lisbon European Council 23 and 24 March 2000). 

This book project explores this new mode of governance in which soft law is an important component. How should we interpret the assertion that soft law seems to have increased in importance? To what an extent does soft law play an important role in various international organisations? What’s new with the new regulation? Did the EU not use soft law during earlier years of integration, and if so, in what policy areas and how important was this regulation? The chapters in the book will show how soft law in the EU has been an important regulatory tool in traditional policy areas, like state aid, and in new policy areas, especially within EU’s employment policy.

Furthermore, soft law has always been important in the UN, the OECD and other international organisations. In international co-operation and according to international law soft law has a long history and is often the only way to regulate international agreements. This is the case with organisations like the UN, the IMF, the World Bank, the Council of Europe, the OSCE and the OECD. It can, therefore, be argued that soft law as a new form of governance in the EU has existed for decades in other organisational set ups. One important difference between the EU and the other international organisations is that the EU has the option of hard law whereas the UN, the OECD etc. have no such regulatory option. Indeed, OECD is not equipped with any legal instruments but has instead built up a solid reputation relied on good argument, socialisation and persuasion. What is the difference between soft law in the EU and in international organisations that traditionally lack the instrument of hard law? Is the increased use of soft law in international politics a sign of strength and maturity as suggested by Shelton et al (2001) but an evidence of weakness and political gridlocks in the EU? Will soft law develop into hard law and can we therefore argue that non-binding rules function as gap-fillers for harder forms of law and thus act as substitutes for binding agreements and rules? Or should soft law be seen as an independent form of regulation that will not necessarily develop into hard law? These are empirical questions that are discussed in the book. Will, for instance, the EUs Rights Chart, be incorporated into the treaties or will the European Court of Justice begin to refer to its provisions in case law? 

Although it can be questioned whether the EU can be compared to international organisations, since the EU, in the view of many, has several state-like characteristics, this does not preclude limited comparisons between the function and use of soft law in the EU and in other international organisations. In addition, the EU’s political and legal base is partly intergovernmental which makes the comparison with international organisations relevant. It is also possible that a comparison between the EU and international organisations from a historical perspective can show how the use of soft law has been diffused from the OECD and other international organisations to the EU (Mörth 1998). In contrast to the conventional wisdom it is possible that the EU is moving towards a governance structure that is typical for international organisations rather than for national political systems. Furthermore, the use of soft law seems to be linked to a particular organisational structure that can be conceptualised as metaorganisations, i.e. organisations that have other organisations as members instead of individuals. 

The book will also focus on the normative aspects of soft law and the new mode of governance and regulation. The linkage between types of rules and modes of policy-making processes is an empirical question, but it is most likely that the use of soft law is linked to the networking revolution in the EU (Prodi 2001). In traditional forms of regulation it can be argued that hard law is legitimised by a democratic order of command and control whereas the legitimacy in the new regulation (=soft law) is based on expertise and scientific knowledge. Is the legitimation by expertise and scientific knowledge enough or is it necessary to have more participation by citizens and interest organisations? Furthermore, how can power and accountability be accommodated in a polity such as the EU that is characterised by networks and rules that are loose in form and content? It could be argued that accountability will be more difficult in the EU if rules are loose in context and soft in form. Multiple sources of authority make the question of accountability fluid and vague. Who is accountable for the political decisions that are made? How can private authorities be accountable for their actions?  

It could also be argued that an increased use of soft law is efficient and creates necessary escape routes in order to avoid political deadlocks that could increase the EUs output legitimacy (cf. Scharpf 1999). Another way of legitimising the use of soft law is to argue that it opens up for more deliberative policy-making processes (Eriksen et al 2000). The White Paper by the Commission on the future political organization and governance in the EU suggests that that the policy making process should be more opened up in order to increase participation by citizens and interest organisations (Commission 2001). Thus, the assumption is that networking is normatively desirable since this governance structure allows more participants (Olsen 2002). An important empirical question is, therefore, if the democratic quality - representative patterns of participation- increases with open structures and with the use of soft law? The book will also make comparisons between the use of soft law between the EU, the UN and other international organisations. It could be argued that the use of soft law in the EU is more problematic from a democratic perspective since the EU lacks the normative and political identity that is strong in the UN and that EC law (hard or soft) has a more profound importance in economic, political and legal relations and processes than international law. 

Preliminary Outline: 

Concepts and theories 

Chapter one: Introduction: Soft law, governance and democracy (Associate Professor Ulrika Mörth, SCORE)

Drawing on both the legal literature and the literature by political scientists the chapter will discuss the concept of soft law. Is soft law always voluntary and without any legal sanctions as political scientists often argue or can soft law be part of a more hard law system as is often claimed in the legal literature? It is argued in the chapter that soft law is linked to a governance structure, characterised by horizontal network relations, that is democratically legitimised by the participation by experts, scientific expertise and interest organisations. Traditional regulation is characterised by the domination of hierarchy and monopoly for the rule-setter that in most cases are various state actors. Thus, traditional regulation is based on a unitary source of authority whereas soft law regulation rests upon multiple authorities and upon a fluid system of power-sharing. The democratic discussion starts with the fundamental question if the analysis on the use of soft law in a system of governance requires a different perspective on democracy than the traditional democratic models offer? Is the use of soft law in the EU part of the deliberative turn in contemporary politics? What is the role of non-state actors in OECD and the UN? Is it possible to talk of participatory governance by interest organisations and other actors from the civil society, and deliberations in the policy-making processes, or are the collective decisions a function of the aggregation of preferences between influential top officials and politicians?

This discussion refers to different principles of democratic legitimacy and accountability: government by the people, i.e. participation and procedure and government for the people, i. e. results and problem-solving capacity.   

Presentation of the chapters. 

Chapter two: The use of soft law in meta-organizations (Professor Göran Ahrne, SCORE and Professor Nils Brunsson, SCORE)

The chapter will discuss the use of soft law to a particular organisational structure that the authors see as metaorganisations. The authors argue that the concept of metaorganisation is important in order to analyse a number of new forms or organisations such as domestic trade associations, sports federations as well as international organisations such as WTO and the EU. One of the aims of the chapter is to demonstrate why soft law is used more in metaorganisations than in organisations with individuals as members. One reason is that that metaorganisations have limited authority in relation to their members due to weak decision-making capacity. A second aim of the chapter is to discuss the formation of metaorganisations in order to illuminate some of the questions that are asked in the book about the increasing prevalence of soft law. The authors argue that an understanding of the use of soft laws from an organisational perspective may contribute to answering some of the questions that are raised in the book about new structures of governance. 

Empirical cases

The EU

Chapter three: The history of soft law in the EU (Associate Professor Ulrika Mörth, SCORE)

The chapter analyses how soft law has been used in the EU since the early Community years. In what ways did the EU use soft law before the Lisbon process as part of a new European political, legal and economic strategy? The chapter raises the fundamental question if it’s possible to talk of soft law as one coherent and stable concept or if we are dealing with a multiple concept that has had different meanings over time and within various policy areas. 

Chapter four: Soft law and EU’s state aid policy (PhD Candidate Mona Aldestam, Uppsala University)

Drawing on the recent discussion in the EU on soft law the chapter shows how soft law has been an important regulatory tool within EUs state aid policy for more than 30 years. Soft law is considered to constitute different types of papers from the Commission – communications, recommendations, opinions, working papers, white papers, guidelines, working documents and letters from the Commission to the Member States. The chapter compares the recent debate on soft law in the EU and the open method of coordination, and the soft law that has for many years been practised in the policy area of state aid. Are these the same types of soft law as the soft law referred to in the more recent debate? What do they have in common? Is it appropriate at all to refer to all these instruments as soft law? What are their aims as well as implications? The chapter shows that soft law can be tools with very varying characters that can be used in different ways, both in present use of soft law and in the previous use.  

Chapter five: The EU Charter of fundamental rights from a soft law perspective (Professor Inger Österdahl, Uppsala University)

The chapter analyses how the EU Rights Charter is a soft law instrument both in terms of form and substance. It was worked out in a new way by convention, and ad hoc group representing the European people without being politically accountable. The future status of the Charter is controversial; it is a politically important but legally dubious instrument. Some want it to be turned into hard law. Others want it to be redrafted first. In the meantime references to the Rights Charter are appearing in the Court of Justice and elsewhere contributing to a hardening of the existing instrument through practice. The case of the Rights Charter shows that soft law is transformed into hard law by the European Court of Justice. 

Chapter six: Soft Governance in EU Employment Policy: Between Deliberation and Discipline (Associate Professor Kerstin Jacobsson, SCORE)

The Amsterdam treaty defined employment policy as an area of common concern among the EU member states and gave a procedure for the coordination of member state policy based on soft law in combination with cyclical processes of multilateral surveillance and peer review. Similar forms of peer governance, with various degrees of hardness in terms of enforcement mechanisms, have been developed also in other areas the last decade (ranging from the fairly hard fiscal policy coordination to the soft form of ’open method of coordination’ applied in the fields of social inclusion and pension reform). In any case, forms of governance based on other mechanisms of policy coordination than supranational legal regulation are emerging as increasingly important in the EU.

This chapter will start by contextualising this mode of governance and discuss the needs to which it was a response. The chapter then moves on to analyse how the mode of soft governance operates in the employment policy field. It identifies the instruments of policy coordination as well as the more subtle mechanisms and the dynamics with which it operates. The paper argues that the mode of governance builds on both negotiated coordination and voluntary learning, and on both dynamics of deliberation and discipline. Finally, it discusses some normative implications of this mode of governance.

The cases of the OECD and the UN

Chapter seven: The OECD: Soft Regulation and Solid Reputation (Associate Professor Martin Marcussen, Copenhagen University)

OECD is not equipped with financial and legal instruments with which to construct positive and negative incentives in the member states. It had, right from the beginning, to build up a solid reputation and to rely on good argument, socialisation and persuasion. Over the years, the OECD has developed a range of soft law mechanisms on a multitude of issue-areas. The chapter sets out to discuss these various instruments in order to construct a typology of OECD soft regulation. The chapter also aspires to discuss the effectiveness of OECD soft regulation and the problems associated in measuring compliance at the levels of discourse, institutions, policies and ideas. Are member state officials and politicians talking the ‘OECD talk’? Have member states reformed their political institutions and policies according to OECD advice? Have OECD ideas been internalised among national policymakers? A final section of the chapter puts the previous discussion into perspective by discussing the proposals for institutional and procedural reform that are presently being presented within OECD circles. How is OECD’s current identity crisis related to the praxis of soft regulation and do new proposals add to the further development of the soft law repertoire of the OECD? It will be argued that the OECD in areas of crucial concern for both members and non-members has a democratic obligation to further develop its soft law mechanisms. 

Chapter eight: Soft law and International Financial institutions (Associate Professor Sia Spiliopoulou Åkermark, Uppsala University)

The chapter examines the use of soft law in the World Bank (WB) and International Monetary Fund (IMF). Formally, the legal basis, the core “hard” law, for the WB and IMF are their respective Articles of Agreement. Even in those Articles of Agreement one may find elements which are “softer” than others, all depending on the definition of soft law. However, both the WB and the IMF have conducted their work to a large extent through soft law instruments. In the case of IMF there are By-Laws, Rules and Regulations, decisions of the main organs and stand-by arrangements. For the WB, soft law is, according to the predominant understanding, above all, the Operational Manual of the Bank. Furthermore, it is argued in the chapter that soft law within these two organisations have an important role in the normative process of international law. The chapter therefore focuses on the legal effects of soft law. The tricky question is, however, for which actors the rules are binding and in what way they are legally binding.  

Chapter nine: The Global compact initiative and transformed modes of global governance (Professor Kerstin Sahlin-Andersson, Uppsala University)

This chapter analyses the UN global compact initiative from a governance perspective. The Global Compact initiative is an example of a tendency in many parts of the West to emphasize “low politics” where new rules, standards, norms, and reporting systems are advocated as ways of coordinating or facilitating collaboration and coordination without challenging the sovereignty of individual actors. The author will focus the analysis on three aspects of this initiative, and seek to show that these three aspects are important features of a transformed pattern of global governance.

 First, the initiative assumes and builds on the significant and active support and participation of non state actors: transnational corporations and non governmental organizations. Alliances and constellations of these diverse types of organizations are formed as the governance framework is shaped. Regulations as well as the surveillance of compliance with the governing norms are shaped in reciprocal dialogues in these constellations. Hence, the initiative does not only assume transnational corporations as targets for global governance, but also as active in building and maintaining regulatory frameworks. 

Second, it is a governance pattern that builds on voluntarism. The initiative is pursued by voluntary agreements among the participating actors and the agreements are accompanied by declarations that it is in line with everyone’s own interests to pursue and follow the agreed-upon norms. Third, the initiatives exemplified the expansion of global governance to new areas of social life and to new constellations of actors. In order to show that the Global compact initiative is not unique, but exemplifies new emergent patterns of global governance, the author briefly compares this initiative with other emergent regulatory and governance frameworks. The chapter concludes with some reflections on the consequences of such emergent forms of global governance for relations and boundaries among states, transnational corporations, INGOs and IGOs.
Normative analysis

Chapter ten: Soft law and democracy –Comparisons (Associate Professor Ulrika Mörth, SCORE)

Drawing from the empirical chapters this chapter will evaluate the democratic aspects of soft law that are raised in the introductory chapter. 

Chapter eleven: Conclusions (Associate Professor Ulrika Mörth, SCORE)

First draft: March 2003

Final Chapters: September 2003

References

Abott, Kenneth and Duncan Snidal, 2000: “Hard and Soft Law in International Governance”, International Organization, 54:3, pp. 421-456 

Brunsson, Nils and Bengt Jacobsson, 2000: A World of Standards, Oxford: Oxford University Press 

Börzel, Tanja and Thomas Risse, 2000: “Who is Afraid of a European Federation? How to Constitutionalise a Multi-Level Governance System”, Jean Monnet Working Paper No 7, Symposium: Responses to Joschka Fischer

Cox, Robert, 1987:  Power, Production and World Order, New York: Columbia University Press

Eriksen, Erik Oddvar and John Erik Fossum (eds), 2000: Democracy in the European Union – Integration Through Deliberation?, London: Routledge

European Commission, 2001: European Governance, COM (428)

Héritier, Adrienne, 2001: “New Modes of governance in Europe – Policy making without legislating?”, Common goods: Reinventing European and International Governance, Hérititer, Adrienne, (ed), Rowman & Littlefield. 

Higgott, Richard., Underhill, Geoffrey, R.D and Andreas Bieler, (eds) 2000: Non-State Actors and Authority in the Global System, Routledge

International Organization – Legalization and World Politics, 54:3, Summer 2000

Mörth, Ulrika, 1998: “Policy Diffusion in Research and Technological Development: No Government is an Island”, Cooperation and Conflict, 33:1, pp. 35-58

Olsen, Johan. P, 2002: What legitimate role for Euro-citizens?, Paper at the Conference Policies, Institutions and Citizens in the Knowledge Society, organized by the Spanish Presidency of the European Union Council and the European Commission, Barcelona 6 and 7 May 2002

Presidency Conclusions, Lisbon European Council 23 and 24 March 2000

Prodi, R. 2000, “Foreword”, in European Governance, COM (428)

Scharpf, Fritz, 1999: Governing in Europe: Effective and Democratic?, Oxford: Oxford University Press

Shelton, Dinah (red), 2001, Commitment and Compliance. The Role of Non-Binding Norms in the International Legal Systems, Oxford: Oxford University Press

SCORE, 2000: “The New Regulation. Organizational Patterns of Regulations – Forms, Interaction, and Knowledge Base in the Fields of Natural Environment, Work and Health”, Working Paper No 15

Scott, Joanne and David Trubeck, 2001: “Mind the Gap: Law and New Approaches to Governance in the European Union”, http:wiscinfo.doit,wisc.edu/eucenter/Academics/Themes/

Wallace, Helen, 2001: “The Changing Politics of the EU: An Overview”, Journal of Common Market Studies, Vol. 39, No 4, pp. 581-594

Wallace, Helen and William Wallace 2000: Policy-Making in the European Union, Oxford: Oxford University Press

Zielonka; Jan, 2001a: “Enlargement and the Finality of European Integration”, Jean Monnet Working Paper No 7, Symposium: Responses to Joschka Fischer

Zielonka, Jan, 2001: “How New Enlarged Borders will Reshape the European Union”, Journal of Common Market Studies, Vol. 39, No 3. 

Young, Oran, 1999: Global Governance, Ithaca: Cornell University Press

PAGE  
1

