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Abstract                                                                                                                                                   
The aim of this paper is to address and analyze the use of different self-regulation systems in the global 

value chains by asking why companies voluntarily co-operate by self-regulating, even though they 

compete, also with each other, in the market. Secondly, it is argued that the lawmaker should take 

private-regulation more seriously as a regulatory strategy because of its benefits and feasibility in the 

dynamic, global business environment. First, the use of self-regulation in value chain is analysed based 

on empirical evidence as presented in international and Finnish research papers. Secondly, the results 

are reflected on with more theoretical arguments.  

 

1. Introductions 

 

The self-regulation and broadly speaking private regulation
1
 has emerged recently to 

certify corporate social and environmental performance in global business 

environment. The evolving structures of global production - multinational enterprises 

and global value chains - pose major challenges for conventional ―regulation‖. Legal 

infrastructure - by which I mean the legal resources available to individuals, 

organizations, and regulators to help govern relationships - is critical to the support 

and regulation of the transformations of the new economy
2
.  Action by the state or, at 

the international level, by groups of states, acting primarily through treaty-based 

intergovernmental organizations (IGOs) to control the conduct of economic actors 

through mandatory legal rules with monitoring and coercive enforcement is outdated 

and ill-suited for the needs of the new economy. Private regulation increases with 

high speed and forces states and public sector actors to decide their relationship to this 

phenomenon.
3
  

 
The introduction shall be devoted to a description of the emergence of private standards 

focusing on the reasons for private regulation based on the research conducted by the 

author in 2009-2010
4
. The second part aims at to reflect the findings with a broader 

institutional context of international private standards. The third part of the paper 
shall address the issue of the interactions of private regulation (e.g. food safety 

standards) with the multilateral trading system.  
 

                                                 
1
 Vogel uses the notion civil business regulation, Vogel 2009, 2. The term civil regulation comes from 

Simon Zadek, The Civil Corporation London; Earthscan, 2001.  
2
 Hadfield 2010, 4. 

3
 Abbot & Snidal 2009, 505. 

4
 Sorsa 2009: Self-regulation and co-regulation in value chain – Reviewing retail, food and chemical 

industry examples. National Research Institute of Legal policy. research Communications no. 100 and 

Sorsa 2010: Self-regulation and corporate social responsibility. Publications of Ministry of 

Employment and Trade. 
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Private regulation employ private, non-state, or market-based regulatory frameworks 

to govern multinational firms and global supply networks. Unlike traditional inter-

state treaties and IGOs, and unlike trans-governmental networks of state officials, 

most of these arrangements are governed by (1) firms and industry groups whose own 

practices or those of supplier firms are the targets of regulation; (2) NGOs and other 

civil society groups, including labor unions and socially responsible investors; and (3) 

combinations of actors from these two categories
5
. In food value chain co-regulation 

has grown both domestically and transnationally via an increased role of public 

regulation and the regulation has moved towards a value chain approach
6
. 

 

The number and scope of global private regulation (civil regulations and self-

regulations) began to expand significantly during the 1990s. One can find private 

regulation especially on the field of responsible business. Private regulation that 

define standards for ‗responsible‘ business practices now exist for virtually every 

global industry and internationally traded commodity, including forestry, fisheries, 

chemicals, electronic equipment, apparel, rugs, food stuffs (coffee, cocoa, palm oil, 

fruits, vegetables), toys, minerals and mining, energy and financial services – though 

most formally govern only a portion of these products or sectors
7
. These initiatives 

aim to implement standards, i.e. directives suggested or imposed by a rule-setting 

actor to a rule-abiding actor on how to act in a given context, in production processes. 

An area in which standards play an increasingly pervasive role these last decades is 

that of technical, quality, safety, environmental and social specifications for products. 

These standards guide producers on how to produce their goods, and provide 

information and assurance to consumers and business partners on what they 

purchase.
8
   

 

These standards mostly relate to process and production methods (PPM), in the 

broadest sense, they refer to any activity that is undertaken in the process of bringing 

a good to market. Under this definition, a PPM can refer to activities related to the 

actual production of a good (such as the chemicals used to treat widgets) to the 

extraction of natural resources for eventual incorporation into goods (harvesting 

methods applied to timber used in widgets), to trading practices used in bringing 

goods to market (long-term contracts with timber suppliers in the production of 

widgets). PPMs, which are used in the manufacture of goods, can be described as 

either product-related or non-product related depending on whether a particular set of 

PPMs affect the physical characteristics of the product which they produce.
9
 

 

1.1. Terminology 

 

I have used self-regulation in the meaning of private regulation in my earlier research. 

The self-regulation was understood as regulation of the conduct of individual 

organisations, or groups of organisations by themselves. Regulatory rules are self-

specified, conduct is self-monitored and the rules are self-enforced. There is also a 

sanction system
10

. It was soon found out during the research project that self-

                                                 
5
 Abbot & Snidal 2009, 506. 

6
 Cafaggi 2010, 1 and Sorsa 2009d; Sorsa 2008a and 2008b. 

7
 Sorsa 2010. 

8
 Wouters et al. 2009, 5. 

9
 Potts 2007, 3. 

10
 Tala 2007a, 9. 
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regulation is a collaborative effort. Unlike individual responses from companies, self-

regulatory tools such as codes of conduct, standardised contract terms, standards or 

certification imply collaboration between industry partners at various (sectoral, 

national, regional. etc.) levels and collaboration with other stakeholders like NGOs
11

. 

When the public law is backing the self-regulation the better concept would be co-

regulation. 

 

Pure self-regulation implies no external (the state or other stakeholders) involvement 

or control in the regulatory process and the conduct of regulated organisations
12

. It 

differs from the condition of no regulation in that there is an explicit attempt to 

regulate conduct. Self-regulation is a tool of the private sector. Much of it has nothing 

to do with public policy because businesses are doing something voluntarily for their 

own ends and there is not necessarily any overlap with regulation. However, Prosser 

has correctly pointed out that ―there is no such thing in the real world as self-

regulation; nor is there any such thing as its perceived opposite, command, and 

control‖. As a result it is clear that there is a continuum between different regulatory 

regimes with varying degrees of public and private input; what is apparent in practice 

is a cocktail of different techniques dependent on context.
13

 Sometimes regulation and 

self-regulation co-exist in the same area
14

. Any regulatory regime is not characterised 

by a single model but will be a cocktail of various techniques with interventions by 

both private and public actors.
15

  In this paper I will use the notion private regulation 

instead of here described definition of self-regulation because the self-regulation 

schemes I have studied include both pure self-regulation systems and systems with 

broader stakeholder involvement.   

 

Vogel uses the notion of civil regulation to describe the schemes in which civil 

society actors have been active in creating the rules, monitoring and enforcing them. 

The organizational or institutional sources of civil regulations vary widely.
16

 They 

include NGOs such as the World Wildlife Fund, Greenpeace, the Clean Clothes 

Campaign, and Amnesty International. According to Vogel, civil regulations are 

distinctive from most traditional forms of industry self-regulation in three important 

respects. First, civil regulations require firms to make expenditures that they would 

not otherwise make. This is contrary to the aim of the technical standards whose 

primary purpose is to lower the transactions costs of market transactions. Second, 

compared to pure self-regulation, civil regulations are more likely to be politicized: 

they have typically emerged in response to political and social pressures on business, 

often spearheaded by national and trans-national activists who have embarrassed 

global firms by publicizing the shortcomings of their social and environmental 

practices. Third, compared to pure self-regulation, the governance of civil regulations 

is more likely to be transparent, contested, and to either formally or informally 

involve non-business constituencies.
17

  

 

                                                 
11

 Cotter & Fabregas 2001, 7-8. 
12

 Bartle & Vass 2005, 19. 
13

 Prosser 2008, 100-101. 
14

 Cotter & Fabregas 2001, 7. 
15

 Prosser 2008, 102. 
16

 See Bartley 2007. 
17

 Vogel 2009, 8. 
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Abbott and Snidal (2009) use the notion of regulatory standard-setting (RSS) instead 

of the private regulation as the promulgation and implementation of nonbinding, 

voluntary standards of business conduct. Private regulation (RSS for Abbott and 

Snidal)) potentially involves all of the functions of administrative regulation in 

domestic legal systems: rule making, rule promotion and implementation, monitoring, 

adjudication of compliance, and the imposition of sanctions. The rapid multiplication 

of RSS schemes is creating a new kind of transnational regulatory system, one that 

demands a broader view of regulation and a more nuanced view of the state as 

regulator.
18

 On the other hand, Abbott and Snidal also correctly point out that 

international relations are legalized to an impressive extent, yet international 

legalization displays great variety. A few international institutions and issue areas 

approach the theoretical ideal of hard legalization, but most international law is 

‗‗soft‘‘ in distinctive ways. Hard law refers here to legally binding obligations that are 

precise (or can be made precise through adjudication or the issuance of detailed 

regulations) and that delegate authority for interpreting and implementing the law.
19

  

 

1.2. Governance triangle 

 

Abbot and Snidal have created a Governance Triangle to demonstrate the different 

roles of the actors. The GT depicts the multiplicity and diversity of private regulation 

schemes in terms of participation by three main actor groups: States, Firms and 

NGOs. The GT model is borrowed from Abbott & Snidal and used here (Figure 1) in 

order to present the diverse almost twenty schemes which were included in the 

research conducted by the author of this article
20

. The schemes shown on the Triangle 

are identified in Table 1, with the dates of their first significant regulatory standard-

setting activities. Points on the Triangle locate individual mostly private regulation 

schemes according to their most salient and innovative feature: the relative ―shares‖ 

that Firms, NGOs, and States exercise in scheme governance
21

. These three actor 

groups—the potential participants in regulatory governance—also define the Triangle 

as a whole; its surface thus represents the potential ―regulatory space
22

.‖  

 

Much research on regulation has been concerned with "mapping" the interpenetration 

of, and competition between, different regulatory influences, including law, in 

different social spaces. According to Parker no one regulator, including law, has any 

monopoly or final authority across a whole regulatory "space." Nor do different 

regulatory influences necessarily fall into any obvious hierarchy. To the extent that 

law attempts to create and enforce rules, the creation, interpretation and application of 

those rules is always mediated by other actors. Parker also argues that law itself is 

pluralist in the sense that state law means different things according to how it interacts 

with other actors and regulatory orderings.
23

 

 

                                                 
18

 Abbot & Snidal 2009, 507. 
19

 Abbott & Snidal 2000, 421. Sorsa 2010, 7-11. See also discussion related to regulatory spectrum 

from no regulation to classic command-and-control regulation in Sorsa  
20

 Sorsa 2009 and Sorsa 2010. 
21

 See also Cafaggi 2010, 18-20. 
22

 Christine Parker‘s metaphor about the regulatory space highlights the importance of other systems of 

rules with which the legal rules must always compete against. Parker 2003, 391. 
23

 Parker 2008, 351. 
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Firms
NGOs

States

OECD*

Zone 1: Traditional national laws + voluntary state
programmes.

EMAS

RC*

PEFC*

ICC*
FLA
FSC
SAI
MSC FLO WRAP* EICC*

ISO 14

UNGC*

ILO*

CCC

Utz Cert.

BSCI

ETI

FWF

GlobalGAP

RA

1

2

Zone 2: Industry self-regulation

3

Zone 3: NGO schemes

4

Zones 4 and 5: hybrid public-private
schemes

5

6

Zone 6: Joint efforts between NGOs and firms.

7

Zone 7: Schemes share governance
among all three groups.

Source: Abbott, K. W. & Snidal, D. Strenghtening International Regulation Through ”Transnational New Governance”.  
 

Figure 1. Comparison of different private regulation schemes using governance 

triangle. 

 

 
Zone OECD OECD Guidelines for Multinational Enterprises 1976 

1   EMAS EU Eco-Management and Audit Scheme 2009 

 

Zone ETI Ethical Trading Initiative 1994 

2 ICC Int‘l Chamber of Commerce Charter for Sustainable Development 1991 

BSCI Business Social Compliance Initiative 2003 

UTZ CERTIFIED 1997 

EICC The Electronic Industry Code of Conduct 2004 

RC Responsible Care, chemical industry environmental scheme 1987 

GLOBAL.GAP Global Good Agricultural Pracitces 1997 

WRAP Worldwide Responsible Apparel Production, industry labor code 2000 

PEFC Programme for the Endorsement of Forest Certification 1999 

 

Zone CCC Clean Clothes Campaign Code of Labor Practices for apparel 1998 

3   RA Rainforest Alliance 1989 

 

Zone ISO14 International Organization for Standardization 14001 environmental  

4 management standard 1996 

UNGC United Nations Global Compact 2000 

 

Zone 5 --- 

 

Zone  FLA Fair Labor Association; apparel industry scheme 1999 

6 FSC Forest Stewardship Council certification, labeling scheme 1993 

SAI Social Accountability Int‘l standard for supplier labor practices 1997 

MSC Marine Stewardship Council 1997 

FWF Fair Wear Foundation 1999 

FLO Fairtrade Labeling Organization ―fair trade‖ umbrella scheme 1997 

 

Zone 7 ILO International Labor Org. Declaration on Multinational Enterprises 1977 

 

 

Table 1. List of private regulation schemes used in this research. 
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2. Why companies cooperate by constraining themselves?  

2.1. Theoretical insights 

 

In the vocabulary of the business people the value chain is a notion used to express 

the core idea of business. Value chain can be defined as the full range of activities 

(primary and supportive activities) that are required to bring a product from its 

conception to its end use. These include design, production, marketing, distribution, 

and support to deliver the product to the final user. Value chains are one of the most 

important elements of the networks or production systems. The activities that 

comprise a value chain may be contained within a single firm or may embrace many 

firms, NGOs and civil society organisations. They can be limited to a single country 

or stretch across national boundaries
24

. Contracts play a pivotal role in value chain 

management. Contracts for exchanges within the value chain (and in particular terms 

concerning quality and safety) are meant to complement State and international public 

regulation, but also to ensure enforceability of international soft law.
25

 

 

Hadfield argues that the economy today is fast‐paced, global, niche‐driven, and 

increasingly network. According to him this ―new economy‖ is poorly served by legal 

markets and institutions developed to meet the demands generated by an economy 

based on standardized mass‐market manufacturing, predominantly domestic, markets, 

and production organized within rather than across firm boundaries. I endorse with 

Hadfield‘s argument that today‘s legal infrastructure is too slow, cumbersome, and 

complicated (and hence too costly) to manage the explosion in the number and 

heterogeneity of legal relationships and regulatory settings that characterize today‘s 

global business, facing shorter product (and strategy) lifecycles and fluid business 

models.
26

 According to Vogel the growth of global civil regulation in part represents a 

political response to the recent expansion of economic globalization and the firms and 

industries that have fostered and benefited from it
27

.  

 

The reasons why companies cooperate by constraining themselves was analyzed using 

22 private regulation schemes as a research object
28

.  Understanding how and why, 

when and under which conditions trade associations and other networks see self-

regulation relevant and reasonable to them provides insights into the role of private 

regulation and legislation in business. The explanations have so far applied both the 

theory of new institutional economics and transaction cost theory, but less the theories 

known in the field of strategic management.  

 

The Value Chain
29

 framework of Michael Porter - a model that helps to analyze 

specific activities through which firms can create value and competitive advantage - 

was used as a contextual framework. Porter strongly underpins the argument that 

competitiveness at the firm‘s level decisively depends on its local embededness. 

While management sciences have always dealt with firm strategy and inter-firm 

                                                 
24

 Porter 2004, 33-35; Altenburg 2007, 6. 
25

 See Cafaggi about the governance by contract in international food value chain 2010, 20-25. 
26

 Hadfield 2010, 5. 
27

 Vogel 2009. 
28

 These self-regulation schemes are discussed more deeply in Sorsa 2009d and in forthcoming Sorsa 

2010b. 
29

 In some of the EU official documents the chain perspective is also taken into account, see the 

―agricultural product quality policy: impact assessment‖. 
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linkages, it is Porter‘s merit to have attracted attention to additional location-specific 

factors as local demand and rivalry. 

 

The traditional way of explaining the reasons and motives of self-regulation assumes 

the following order: avoidance of regulation
30

 , response to global social activism
31

, 

protection of self-interests and protection of the company‘s reputation and brands
32

. 

These explanations seem to be based on an analysis of a single or a couple of self-

regulation schemes or focused only on one industry sector. These explanations are 

based on sort of market-based approach (―naming and shaming‖) or explanations in 

different theoretical conceptions of institutional emergence. Bartley argues that 

private regulation is not reducible to corporate strategies but rather reflect the 

negotiated settlements and institution-building projects that arise out of conflicts 

involving states, NGOs, and other nonmarket actors, as well as firms.
33

 This argument 

need to be further analysed. 

 

 

Market failures   Competitive  advantage  

 

 

                 Self-Regulatory  

   system 

 

Public opinion   Professional interest groups 

(Ethical issues in general)    

 

Reactive approaches   Proactive approaches 

 

Figure 2: Forces which influence the self-regulatory system (Bartle & Vass 2005).  

 

The theoretical analysis model was developed (Figure 2) combining the earlier 

research results. Four dimensions were used as hypothetical explanations for the 

drivers of self-regulatory regimes: market failure -dimension, opinion –responsive -

dimension (ethical issues), interest-driven -dimension and competitive advantage -

dimension
34

. The potential sources of competitive advantages on the company level 

can be: 1) product differentiation in the market place, 2) quality signals, 3) reduced 

insurance premiums, and 4) maintenance of standards along the supply chain
35

. These 

sources are here taken as a starting point for the development of self-regulation 

                                                 
30

 Héritier & Eckert 2008, 116; King & Toffel 2007; Kyttä & Tala 2008, 88. 
31

 Vogel 2006, 8; Giovannucci & Potts 2009; Nadgrodkiewicz 2009, 2-5; Kyttä & Tala 2008, 94 and 

Héritier & Eckert 2008, 116-117. 
32

 Vogel 2006, 7. 
33

 Bartley 2007, 298. 
34

 Sorsa 2009d, 6. 
35

 Bondy et al. 2004. 
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schemes in industry level. Opinion responsive dimension represents the idea that the 

self- regulation initiative is created in order to promote ethical values. Market failure 

describes conditions under which market outcomes are not guaranteed to serve the 

public interest. Market failure often generates regulation. 

 

This model was challenged and reflected in sector specific value chain analysis. 

Examples from retail business, food industry, clothing industry, electronic industry 

and chemical industry were under a more detailed analysis. From the policy maker‘s 

viewpoint the idea of a value chain becomes useful for analytical and policy purposes, 

once three features are included: first, the activities are often carried out in different 

parts of the world; second, some activities add more value and are more lucrative that 

others (the policy maker‘s concern is to help local enterprises move into the lucrative 

activities); third, some actors in the chain have power over the others
36

. 

 

Reacting to market failures or to the public opinion is argued to be the main reason for 

self-regulation. They both represent the reactive way of action. On the other hand, 

creation or promotion of competitive advantage
37

 or the interests of one interest group 

like trade association, are more proactive ways of action.
38

  

 

Usually the research related to self-regulation is focused on one single self-regulation 

system analysing its strengths and weaknesses. There are however rare exceptions
39

 . 

This research started from a different viewpoint: the aim was to capture the reality of 

the business context where the different self-regulation rules are embedded, where 

they compete with each other or with the legal rules or supplement them. The retail 

business, food industry, clothing industry, fish industry, electronic industry and 

agriculture were in focus. 

 

2.2. Methodology 

 

It was based on a literature review and the materials of different self-regulation 

schemes. The self-regulation schemes were selected based on their global or broad 

local coverage and the fact that most of them are relevant also from the Finnish 

companies‘ viewpoint and in the Finnish markets. The research data included books, 

articles and studies related to self- and co-regulation. This secondary data used in the 

research covered approximately 200 scientific research reports and articles published 

during 2000 – 2009. Important criteria selecting from the materials was the use of the 

empirical research methods. The material covered research based on quantitative, 

qualitative or case methods in order to capture the diversity and reality of the 

phenomenon in business. The preliminary explanations were reflected during the 

analysis of industry related examples.
40

  

 

 

 

                                                 
36

 Schmitz 2005, 4. 
37

 See e.g. the different private-regulation systems for e.g. coffee value chain. There are Utz Certified, 

Rainforest Alliance, Fair Trade, Organic and 4G private regulation schemes which focus on different 

dimensions of sustainability. 
38

 Sorsa 2009d, 2009b and 2008c. 
39

 Dankers 2003; Kirk-Wilson 2008. 
40

 Sorsa 2009d, 34-85 and 101-119. 
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2.3. Findings 

 

The preliminary theoretical analysis model was extended by the theoretical ideas 

related to the relevance of stakeholder relationships in the value creation of business. 

Looking at stakeholder relations either from an ethical point of view or from a 

business point of view is not enough; these issues are inextricably linked. 

Stakeholders other than customers and owners are also important in the value creation 

process, which has usually been defined through the lenses of customer-firm 

relationships or from the viewpoint of creating value to owners
41

. Globalisation of 

production has accelerated demand for greater control over quality assurance in 

production processes. This is especially significant where suppliers are located at a 

great distance from their customers. According to several scholars origins of private 

regulatory systems is in the interests of market actors themselves, especially 

consumer-oriented and image-conscious firms find themselves in the ―spotlight‖.
42

 In 

stakeholder theory these other stakeholders than customers and owners are needed in 

value creation. This is very true with the private regulation because the rules of the 

game that create order, facilitate exchange, and provide collective benefits are 

unattainable through individual action and they are created in co-operation with the 

broader network of stakeholders. Bartley has seen connections with this kind of 

argumentation with the ―cooperation-for-collective-benefits‖ conception of 

institutions, common among institutional economists and rational choice theorists. 

Private regulations create the rules of the game.
43

 

 

One key finding during the research process was that the motives for self-regulation 

may differ depending of the relationship. Motives may be different, e.g. if the self-

regulation scheme is mostly used in business to business relationship where the 

motive is to use self-regulation as a method to prevent the risks (GlobalGAP). Self-

regulation may be motivated as a method to promote the business and create new 

opportunities. In the last case the scheme is marketed to the final customers using the 

label (Utz Cetified, Rainforest Alliance, Fair Trade). According to Kaplinsky (2004) 

collaborative efforts between firms at the same node in the value chain constitute a 

form of rent
44

 when they help produce economies of scale. Sexsmiths (2008) has 

found out that although groups not participating in certification are excluded from 

such benefits, the small-scale producer groups that get involved are generally brought 

together in ways that enhance their competitive position. Moreover, certification has 

acted as a catalyst for communities to gather and work toward their social goals (e.g. 

in the cases of Rainforest Alliance and Fair Trade). Thus, vertical relational rents 

created by standards may stimulate horizontal collaboration that creates further 

economic benefits.  

 

In business to business relationship the motive for many of the self-regulation 

schemes seemed to be prevention and minimisation of the own risks. (ISO 14000, 

                                                 
41

 Myllykangas 2009. 
42

 e.g. Martin 2003. 
43

 Bartley 2007, 306-309. Bartley also develops his own, more political approach which is named asn 

―The political construction of market institutions‖, see Bartley 2007, 309-312. 
44

 The concept rent is used to describe a world where the parties who control a particular set of 

resources are able to insulate themselves from competition by taking advantage of, or by crating 

barriers to the entry of competitors. Kaplinsky 2004, 5. 



10 

 

SA8000, BSCI
45

, ETI, GlobalGAP)
46

. In several industries and especially in food 

industry, the broader demographic and social trends have altered the expectations and 

demands of consumers with respect to the safety and quality of food. These attributes 

encompass the manner in which products are produced (for example organic versus 

conventional agricultural production methods) and the existence of substances in food 

that are perceived to be unsafe, including those purposefully used in food production 

(for example pesticides and hormones) and contaminants (for example PCBs and 

dioxins). Thus, food safety is no longer defined simply as 'fit for human consumption', 

but rather in terms of a wide array of safety attributes that range from search, through 

experience to credence attributes. A wide range of 'quality' attributes encompassing 

impacts on the environment, animal welfare, welfare of workers, and so on, have also 

been added to consumers concerns. Such attributes are almost universally credence in 

nature. As a result, consumers are looking for greater and more reliable (or at least 

what is perceived to be more reliable) information and assurance about the nature of 

the foods they are eating and the social environmental conditions under which it is 

produced.
47

 E.g. GlobalGAP‘s mission is ―[t]o respond to consumer concerns on food 

safety, environmental protection, worker health, safety and welfare and animal 

welfare
48

. 

 

 

In retail business the BSCI standard aims to avoid multiple and redundant auditing 

systems. There are several platforms where supplier social audits can be shared by 

buyers and brands in order to minimise ―audit fatigue‖
49

. These include Sedex
50

 and 

the Fair factories Clearing House
51

.  According to OECD report the most important 

reasons for the spread of private-sector standards are the stiff competition between 

retailers (leading to very slim margins); the intention of retailers to reduce in-house 

monitoring and inspection costs and transfer them to exporters/producers; and the 

global sourcing of products. Estimates suggest that retailers currently obtain about a 

                                                 
45

 The Business Social Compliance Initiative (BSCI) is an industry-led platform, an initiative of 

European retail companies initiated by the Brussels based Foreign Trade Association (FTA). In 2002 a 

common platform was established for the various different European Codes of Conduct and monitoring 

systems and to lay the groundwork for a common European monitoring system for social compliance. 

In 2002 and 2003, retail companies and associations held several workshops to determine the 

framework for such a system. In March 2003 the FTA formally founded the Business Social 

Compliance Initiative (BSCI). Audited suppliers are registered in the BSCI Database so that there is no 

need for other BSCI members to assess the same supplier. This decreases the costs for the supplier and 

enhances the efficiency of the improvement process. 
46

 Sorsa 2009d, 127- 137.  
47

 Henson & Humphrey 2009, 13. 
48

 GLOBALG.A.P., ―General Regulations – Integrated Farm Assurance, Part I – General Information‖, 

September 2007. 
49

 Sorsa 2009d, 41-43. 
50

 Sedex is a not-for-profit organisation based in London, UK, open for membership to any company 

anywhere in the world. Sedex will be the knowledge management provider of choice for measuring and 

improving ethical and responsible business practices in global supply chains. Sedex focuses on four 

pillars: Labour Standards, Health & Safety, Environment and Business Integrity. www.sedex.org 

51
 Reebok International Ltd., the National Retail Federation, Retail Council of Canada and World 

Monitors joined forces and created a not-for-profit organisation, the Fair Factories Clearinghouse in 

late 2004.  The FFC was established to use technology to lower the cost of entry for those seeking to 

manage compliance programs and to improve the availability, comprehensiveness, and standardization 

of compliance standards and audits through the use of a global management system to track workplace 

conditions. www.fairfactories.org 
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quarter of all fresh fruit and vegetables sold in developing countries
52

. Sexsmiths and 

Potts (2009) have also found out that standards development and implementation can 

lead to more coordinated action among players downstream on the supply chain, such 

as traders, manufacturers and retailers. E.g. Utz Certified provides a natural meeting 

ground for retail chains to coordicate their sustainability strategies. However, it is 

worth noting that newer mainstream initiatives have typically taken special care to 

avoid any direct collaboration or pricesetting to ensure consistency with competition 

policy requirements in North America and Europe.
53

 

 

In business to consumer relationship the motive behind the ICC Code for Advertising 

and Marketing Communication Practice (CAMCP) seems to be congruent with a 

common reason for self-regulation, which is the desire to raise industry standards. 

Self-regulation is often used as a means to exceed minimum legal requirements and 

also as a means to enhance understanding and compliance with regulations.
 54

 This is 

mentioned also in CAMCP. In a competitive environment there is a strong incentive 

for businesses to continually improve standards and exceed the benchmark service 

levels in order to gain market share
55

. Many self-regulation systems use the ethical 

issues as a source of product differentiation and aim to distinguish certified products 

from others by highlighting certain product or process attributes (e.g., Utz Certified, 

RA, FLO, PEFC, FSC, MSC)
56

. In the first case (CAMCP) the motive seemed to 

belong to the ―professional interest group‖ category and in the second example to the 

―competitive advantage‖ category.  

 

The most important motive for self-regulation seemed to be the desire to promote or 

to create competitive advantage both in business-to-business relations and in business 

to consumer relationships. The sources of competitive advantage were in most cases 

pursuit of cost efficiency or differentiation based on corporate social responsibility 

issues and the motivation of self-regulation seemed to rise from this foundation 

especially in the schemes which are mainly govern by firms (PEFC, EICC, WRAP, 

Utz Certified)
57

. Especially the agro-food production system has drastically 

transformed to attain economic efficiency through applying uniform criteria for 

product to take advantage on integration of production system across the borders 

while accommodating diverse market preferences through differentiations. It was 

shown also that sustainable development has framed the development of different 

self-regulation schemes. This seems to serve a public regulatory function in the global 

environmental arena. Self-regulation networks fill the regulatory gaps
58

 that are 

created when global trade increases the exploitation of global commons resources and 

shifts production to exporting countries with lax environmental or social standards. 
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Public responses are often inadequate to address the attendant environmental harms, 

especially since most of them are regionally restricted. According to Cafaggi  public 

and private regulation (e.g. self-regulation) complement rather than substitute one 

another, although in many contexts, private law-making has anticipated public 

regulation (e.g. HACCP) or, in de-regulatory ages, has substituted public legislation.  

 

The reason why companies try to tackle problems related to social and environmental 

aspects is because these are seen on the one hand as opportunities for growth and 

competitive advantage
59

 or in other cases ethical issues are an integral part of the 

business without emphasis to competitiveness. That is reflected as a growing number 

or self-regulation schemes focusing on social or environmental issues. Bartley has 

analysed the born of forest certification systems. In my own research I have analyzed 

the PEFC and FSC developments in Finland
60

. The Forest Stewardship Council and 

Woodworkers Alliance for Rainforest Protection (WARP) were born by firms looking 

for a solution to collective action problems in the market. Wood certification allowed 

environmentally conscious firms to distinguish themselves from the bulk of the forest 

products industry, therefore providing competitive advantages for some firms and 

addressing reputational issues while excluding free riders and opportunists. However, 

environmental NGOs, with support from governments and foundations, has become 

key institutional players of the first forest certification association (FSC) which 

highlights also the ethical issues alongside the competiveness.
61

 Bartley also develops 

his political-institutional approach model for forest certification. He summerizes that 

in part out of a series of institutionally embedded conflicts over the legitimacy of 

different  strategies which governments used (boycotts, government bans, 

intergovernmental regulation) for regulating the timber trade, they turned to private 

sector and soon came to see private certification systems as useful policy tools.
62

 I can 

agree with Bartley that partly the motives to private regulation can be explained by 

the market failure dimension – especially in the case of FSC. 

 

This research on self-regulatory mechanisms breaks down the classical orthodoxy that 

regulation only occurs through a mechanism of deterrence that works via commands 

against misconduct spelled out in legal rules, monitoring of compliance by a state 

regulatory agency, and application of punitive sanctions for breach. In self-regulation 

informal sanctions (negative publicity, public criticism, shame) have a greater 

motivating impact than formal legal sanctions. 

 

 

3. Private regulation - a trade barrier or an opportunity for public-private 

co-operation? 

 

3.1. Trade barriers in the context of WTO and EU legislation 

 
Private standards may represent barriers to the trading of a number of products and may 

therefore run counter to international trade rules. This is why the WTO has developed 

principles and rules to control and reduce the trade-restrictive effects of for example food 

safety measures. These rules are laid down in the WTO Agreements which establish 
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rules of trade between nations, their basic goal being to facilitate free trade.
63

 WTO 

was established in 1994 after Uruguay round of GATT. The GATT agreement 

(General Agreement on Tariffs and Trade 1947) was incorporated into the WTO. 

Article 20 of GATT contains general exceptions to free trade and allows governments 

to act on trade in order to protect human life or health (and a series of other values), 

provided they do not discriminate or use this as disguised protectionism. Has to be 

kept in mind that WTO handles issues between states but private standards are set and 

implemented by private actors.
64

 

 

 

In the European Union the Technical Barriers Regulation (TBR) is a legal instrument 

that gives the right to EU enterprises, industries or their Associations as well as the 

EU Member States to lodge a complaint with the European Commission who then 

investigate and determine whether there is evidence of a violation of international 

trade rules resulting in either adverse trade effects or injury. The TBR is an 

instrument aimed at opening third country markets by eliminating obstacles to trade 

for the benefit of EU exporters. Obstacles to trade is defined in the Regulation as 

―any trade practice adopted or maintained by a third country in respect of which 

international trade rules establish a right of action‖. In this context, international trade 

rules are primarily those established under the World Trade Organisation (WTO) or, 

since February 2008, those contained in bilateral Free Trade Agreements. The TBR is 

designed to ensure that the rights of the EU under international trade agreements can 

be enforced in cases where non-EU (i.e. ―third‖) countries ―adopt or maintain‖ 

barriers to trade.
65

 

 

 

TBT and SPS Agreements 

 

Technical regulations and industrial standards vary from country to country. 

Producers and exporters have to adjust to different regulations and standards in order 

to market their products. If the standards are set arbitrarily, they can become obstacles 

to trade. The TBT Agreement recommends the recourse to international standards 

(e.g. ISO/IEC) wherever possible while drafting technical regulations. EU industries 

and companies can rely on the Agreement on Technical Barriers to Trade (TBT) to 

ensure that regulations, standards, testing and certification procedures in third 

countries do not create unnecessary obstacles. The TBT agreement applies to a broad 

range of measures: composition of goods, design requirements, packaging and 

labelling requirements etc. It applies both to mandatory regulations laying down 

product characteristics, and to voluntary standards. Not only technical measures 

adopted by central governments are subject to trade disciplines: the TBT agreement 

also includes provisions describing how local government and non-governmental 

bodies should apply their own regulations. 
 

 

In order to balance food safety with free trade the WTO has laid down principles and 

rules which attempt to control and reduce the trade-restrictive effects of food safety 

measures. The main rules as to this are laid down in the Agreement on the Application 
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of Sanitary and Phytosanitary measures (SPS Agreement and partly the Agreement on 

Technical Barriers to Trade (TBT) which cover also food issues. The other 

international instruments and organizations are Codex Alimentarius of FAO (Food 

and Agriculture Organization of the United Nations) and WHO (World Health 

Organization). Global standards setting bodies such as Codex are a central part of the 

complex multi-layered structure of public and private standards that currently governs 

global production and trade, especially in the agri-food sector.
66

 

 

The SPS Agreement deals with food safety and plant and animal health. It does not 

impose any quantitative and legally-binding schedules of concessions, but is rather a 

set of rules and principles to ensure, among other things, that sanitary and 

phytosanitary trade measures and food safety are scientifically justified and do not 

constitute disguised restrictions on international trade. The SPS Agreement allows 

countries to set their own standards and states that regulations must be based on 

scientific risk analysis
67

. The SPS Agreement complements the TBT Agreement which 

seeks to ensure that technical regulations and standards, including packaging, 

marking and labeling requirements, as well as analytical procedures for assessing 

conformity with technical regulations and standards do not create unnecessary 

obstacles to trade. Before the SPS Agreement was negotiated, many food safety 

regulations came under the TBT Agreement. 

 

The Committee on Sanitary and Phytosanitary Measures (SPS Committee) deals with 

government regulations in the areas of food safety, animal and plant health. At these 

meetings, WTO member countries have the opportunity of raising specific trade 

concerns, e.g. if they believe that another country's sanitary and phytosanitary (SPS) 

measures are more trade-restrictive than necessary for health protection.  

 

SPS measures adopted by WTO Members may only be introduced in situations 

pertaining to human, animal or plant health or life, and may not be more trade 

restrictive than necessary. What is more, such measures must be based on scientific 

evidence, and may not be maintained in the absence of such scientific evidence (Art. 

2.2.) This provision seeks to ban SPS measures which, under the appearance of food 

safety measures, de facto pursue protectionist purposes. Second, SPS measures have 

to abide by the fundamental WTO principles of national treatment and most favored 

nation, that is, they may not discriminate foreign products against domestic products, 

or against other like foreign products (Art. 2.3.). Third, the SPS Agreement intends to 

‗harmonize‘ SPS measures across Members, so as to reduce the market access 

problems caused by the proliferation of national food safety regulations, which often 

require that products comply with many different conditions in order to access 

different national markets. In order to achieve this objective, Members are requested 

to base their SPS measures on ‗international standards, guidelines and 

recommendations‘ where they exist. Codex Alimentarius for example is this kind of 

international standard. SPS may also encompass other standards developed by any 

other relevant international organization which is open for membership to all WTO 
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Members. If an SPS measure is compliant with such international standards, it is also 

deemed to comply with the SPS Agreement (Art. 3). This ‗positive integration‘ of 

food safety rules by way of ‗quasi-legislation‘ can be seen as an expression of the 

tendency of WTO to facilitate international trade in encroaching to other regulatory 

fields.
68

 These transnational standards are often complemented by stricter private 

standards introduced in agreements and contracts concluded by retailers and suppliers. 

In certain circumstances they constitute co-regulatory regimes
69

, while in others they 

tend to have a purely private self-regulatory function.
70

 

 

Codex Alimentarius 

 

The Codex Alimentarius Commission was created to develop food standards, 

guidelines and related texts (e.g. codes of practice) under the joint FAO/WHO Food 

Standards Program. The main purposes of this program are to protect consumer health 

and to ensure fair food trade practices, as well as to promote coordination of work on 

food standards by international organizations. 

 

The SPS Agreement and TBT are treaties and therefore they have international legal 

status. In that sense, they only bind States and organizations (like the European 

Community) which have agreed to it. As is clear from the wording of the SPS 

Agreement itself, it is first and foremost addressed to Members and, insofar as it 

applies to ‗all SPS measures‘, the SPS Agreement was essentially designed to deal 

with public measures.  These agreements do not explicitly exclude private standards 

from their scope, and it is therefore not inconceivable that the disciplines of the e.g. 

the SPS Agreement – as well as those of the TBT Agreement – could also be applied 

to private standards. However, such application would have to take place through the 

mediation of WTO Members. As SPS Agreement is a trade agreement, it seeks to 

apply the WTO trade rules to the trade in food products, and to harmonize food safety 

regulations in order to lower trade barriers on food products resulting from those 

regulations.
71

  

 

The WTO does not decide on any substantive food safety issues. It is only concerned 

with the scientific justification and ‗harmonization‘ of food safety measures in order 

to reduce barriers to trade. In order to pursue those goals, the SPS Agreement 

designates the Codex Alimentarius Commission as the relevant standard-setter in the 

field of food safety, without intervening in its work. Therefore, any food safety 

regulation which complies with an applicable Codex Alimentarius Standard is deemed 

compliant with the SPS Agreement. Only when a food safety regulation sets a more 

stringent level of protection, is the SPS Agreement liable of being breached (except 

when scientifically justified). Any food safety regulation which is more lenient than a 

Codex Alimentarius Standard does not violate the SPS Agreement.
72
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3.2. Private regulation in conflict with international soft law? 

 

3.2.1. International public law framework 

 

In June 2005, St. Vincent and the Grenadines raised concerns about GlobalGAP 

(formally EurepGAP) pesticide requirements for banana importation, and the 

relationship between GlobalGAP and official EU requirements. Other developing 

countries shared this concern, wondering what alternatives were available to affected 

developing countries
73

. The EU‘s response was that GlobalGAP standards were not 

official EU requirements and even if they went beyond official EU regulations, they 

were not in conflict with EU legislation.  

 

Since then, the debate has continued within the framework of SPS–WTO, in other 

multilateral organizations (OECD, World Bank, UNCTAD) and within the EC. All of 

these organisations have published reports which deal with the issue of private 

standards. Their findings have generally been rather supportive including the positive 

role they can play in creating trade opportunities for developing countries. The WTO 

recognizes itself: ‗a stable and mutually supportive relationship between standards 

regimes and international trade rules is central to the effective functioning of the 

trading system. […] Standards are essential for addressing market failures. […]But 

the design and operation of standards must […] avoid […] unwarranted obstacles to 

competition and trade.‘
74

 

 

In the context of global sourcing, European retailers and supermarkets require private 

food certification of their suppliers to ensure that the products they import to the EU 

are safe. This requirement is part of a commercial agreement between two voluntary 

parties in a free market, and as such is not subject to regulatory intervention. 

However, since costs of compliance with these private standards may be high, many 

suppliers in Developing Countries met problems in satisfying these requirements.  

 

 

A defining feature of private regulation is that its legitimacy, governance and 

implementation is not rooted in public authority. There are important structural 

similarities between private regulations and a sub-set of government regulations. The 

market-based regulatory mechanisms typically employed by private regulations, 

namely producer certification, product labeling, third-party auditing, and information 

disclosure are also often used by governments, especially in the area of environmental 

policy
75

. Many governments employ voluntary agreements as a vehicle of business 

regulation. However, many ‗voluntary‘ agreements between firms and governments 

are voluntary in name only, as the state retains final legal authority. This is not the 

case for private regulations for which there is typically no state ‗back-up:‘ the 

labeling, disclosure, auditing, and certification components of civil regulations are not 

subject to state scrutiny, nor are there any state penalties for non-compliance.  
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3.2.2. Case food safety 

 

The private standards have repeatedly been discussed in the WTO, especially in the 

SPS Committee. The discussions have focused on three themes
76

: 1) market access; 2) 

development; and 3) WTO law. The governance of food is taken as an example to 

explore these issues further since private standards in food governance directly relate 

to the key issues of sustainability (like biodiversity) and the governance of food, via 

the SPS Agreement, which directly links private standards to the multilateral trading 

system. In other words, an analysis of food governance links the issues of 

international trade, food safety and biodiversity and private standards. 

 

In order to answer the question whether private standards create trade barriers it is 

necessary to understand what private standards require are and how private actors set 

these requirements.  

 

 

Market access 

 

Some say that standards set by the private sector can help suppliers improve the 

quality of their products and gain access to high-quality markets. Developing 

countries face increasingly strict sanitary and phytosanitary standards in their export 

markets and they can maintain and improve market access – and improve domestic 

food safety and agricultural productivity – by adopting a strategic approach to food 

safety, agricultural health and trade. High-income countries should increase 

development flows to help developing countries to build the capacity to plan and 

execute the necessary strategies
77

.  

 

Others argue that private standards can be more restrictive (e.g. requiring lower levels 

of pesticide residues) and more prescriptive (e.g. accepting only one way of achieving 

a desired food safety outcome) than official import requirements, thus acting as 

additional barriers to market access. If a WTO Member state uses an SPS measure 

which sets a degree of food safety protection higher than that of the relevant international 

standard, such deviation must be scientifically justified, or be justified by a decision as to 

the appropriate level of risk that the Member is willing to apply following a scientific 

assessment of the risk posed by certain products, activities or events (Art. 3.3.). That is 

not the case with private standards which are not scientifically justified or in which 

scientific assessment of the risk is not applied.  

 

Existing exporters may see their competitiveness diminished in the face of 

significant costs of compliance with private food safety standards, benefitting 

industrialized countries over developing countries and/or one developing 

region/country over another.
78

  

 

 

However, private standards are generally much more specific than public standards 

about how to achieve certain goals and how to operationalise process standards. In 

many cases public mandatory standards lay down the basic parameters of a food 
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safety system, while private standards elaborate on what this system should ‗look 

like‘ in order to be effective
79

.  

 

It is also increasingly being recognised that private standards, alongside the regulatory 

requirements of export markets, can act as catalysts to processes of capacity-building 

and competitive positioning in global agri-food value chains
80

. According to the EU 

Commission trade liberalization can offer opportunities for economic growth and 

sustainable development. Development and the integration of developing countries 

into the global economy, especially the least developed, are key objectives of the 

WTO and of EU trade policy
81

.  
Jaffee (2003) highlights how rising private and public standards have posed challenges to the 

Kenyan fresh produce industry, yet at the same time they have also thrown a 'life line' to the 

industry in the face of stiff international competition. Jaffee and Henson (2004) show how Peru 

has positioned itself as a globally competitive exporter of fresh and processed asparagus through 

concerted efforts to upgrade food safety capacity in line with GlobalGAP. Finally, UNCTAD 

(2007b) shows how Thailand, Malaysia and Vietnam, that were proactive in introducing 

national GAP standards and were historically less reliant on EU markets than some of their 

international competitors, have found it relatively easy to comply with private standards such as 

GlobalGAP. 

 

Other market access problems triggered by private standards emerge from the fact that 

several standardization schemes may coexist, compete and contradict each other. This 

would result in situations where, on a same local market, the same product would 

have to comply with (and possibly be certified under) several different and potentially 

conflicting standards in order to be sold in different supermarket chains, involving a 

multiplication of compliance costs.
82

 

 

Development 

 

The costs of complying with private standards, and the additional cost of certification, 

sometimes for multiple sets of standards for different buyers, can be a problem 

especially for small-scale producers in developing countries. Similarly, concern has 

been expressed that, due to the existence of a multitude of private-sector standards, 

technical cooperation programmes aimed at assisting producers in developing 

countries to comply with Government regulations in developed countries may be 

insufficient to effectively facilitate market access if the implications of private-sector 

standards are not addressed. The evidence that does exist, however, suggests that the 

challenges and costs of compliance can induce processes of rationalisation that tend to 

expel smaller and/or more marginal processors/exporters, despite the fact that the 

level of transformation of many export products is actually rather small. This reflects 

economies of scale in processes of compliance (see for example OECD, 2006). For 

example, in the Kenyan context, Jaffee (2003) suggests that many of the original 

exporters of fresh vegetables have left the sector, which has been progressively 

dominated by a handful of large firms. 
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WTO law 

 

While some are of the view that setting standards for the products they purchase is a 

legitimate private sector activity and not a governmental one, others insist that the 

WTO Agreement on the Application of Sanitary and Phytosanitary Measures (SPS 

Agreement) makes governments in importing countries responsible for the standards 

set by their private sectors. The latter are concerned that these standards do not meet 

WTO requirements such as transparency and scientific justification
83

 of food safety 

measures and are more trade-restrictive than necessary to protect health. It has been 

argued also that private-sector standards may be more stringent than public-sector 

regulations.  

 

However, some have argued that the regulatory and standard-setting activities of 

governments and the private sector may be mutually supportive in important 

respects
84

. Each focuses on a separate aspect of risk management. Government 

regulations aim at outcomes: the characteristics of the finished product are specified, 

and producers and importers are responsible for ensuring, by whatever means, that 

these requirements are met. Private-sector standards, by contrast, focus on processes: 

requirements are set for the entire system of production and supply, with specific 

instructions on production methodologies and testing procedures.
85

   

 

GlobalGAP, for example, is an example which improves compliance of public 

standards by increasing control over suppliers locating in countries where 

enforcement is weak. GlobalGAP is a set of normative documents suitable to be 

accredited to internationally recognized certification criteria such as ISO. It consists of 

a set of general regulations, protocol for GAP, and an auditing system with a 

checklist. The protocol is broken down into 214 control points which are organised 

into 14 chapters. The scheme covers the whole agricultural production process of the 

certified product, from before when the plant is in the ground (seed and nursery 

control points) to non-processed end product (produce handling control points).  

 

According to its representative, GlobalGAP does not set out in its standard-setting to 

intentionally exceed EU requirements. Rather, it aims to raise the awareness of and 

complement regulatory requirements, including intra and extra EU legislation. 

Second, some Member States can set more rigorous requirements than the EU. Where 

this is the case, GlobalGAP requires and assists farmers in achieving compliance with 

Member States‘ requirements.
86

 This separation of objectives may bring benefits to 

both government legislators and private sector standard. Third, GlobalGAP also 

requires compliance with legislation in the country of production. In practice, some 

major exporting countries, e.g. South Africa, Chile, operate to the most stringent 

member state requirements ensuring that they will meet all the legal requirements.  
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As a result, legislation in these countries might be more stringent than EU 

requirements. The certifiers auditing GlobalGAP will normally check compliance 

with national legislation of country of origin as well. Taken together, GlobalGAP 

could be regarded as providing a service to implement compliance with relevant 

regulations, which should ensure successful imports into the EU. It is believed that if 

a producer has GlobalGAP certification, he should meet all food safety requirements 

of the EU.
87

  

 

GlobalGAP applies three guiding principles in its standard-setting. First, where there 

are explicit EU regulations, GlobalGAP would normally refer to them; where EU 

requirements are broadly stated, GlobalGAP may have specific guidance. Obviously, 

these 214 control points are specific steps set to meet EU requirements. 

 

However, the EU does not require a HACCP-based approach for primary production. 

The EU requires ―equivalence of risk outcome‖ as required by SPS and TBT. Only 

samples of the final imported products are officially controlled in Member States, 

such as phytocertificate, MRLs, additives, contaminants etc. With regards to the 

process of production, Regulation EC/852/2004 sets out general hygiene provisions 

for primary production
88

. And competent authority should carry out regular official 

controls on food of non-animal origin imported into the EU
89

. However, no official 

certification is required to verify compliance with these hygiene provisions. For food 

of non-animal origin, no positive lists of countries or establishments allowed to export 

to the EU are required. In other words, as long as the final imported products 

(outcome) pass the official controls in Member States, the EU does not look into the 

process in which fruits and vegetables are produced in third countries.
90

 

 

 

4. The coordination of private regulation in global business 

 

Analyzing the benefits and costs of different types of legalization in different 

circumstances contributes to the understanding of the circumstances that lead actors to 

select specific forms – hard law or soft law.
91

 Food scares – including BSE in Europe 

and the US, dioxins in Belgium, Sudan red dye in curries, and salmonella in spinach – 

have contributed to a loss of consumer confidence in government regulation and 

control of food safety. One response of governments has been to shift food safety 

controls from the testing of final retail products to the much lauded, more holistic 

farm-to-fork or stable-to-table approach.  This new approach requires the food 
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industry to put in place risk management systems that ensure food safety at all stages 

of the chain – from the farm level to final retail sale
92

.  

 

Another major event was the introduction of the "due diligence" clause in the United 

Kingdom 1990 Food Safety Act.  This requires all players along the supply chain to 

be able to prove that they have undertaken all possible steps to ensure that their 

product is safe and will not cause harm.  This liability clause has had far-reaching 

repercussions, first in the United Kingdom, and later throughout Europe and other 

parts of the world.  To be able to provide this proof of due diligence, the food industry 

developed systems of self-regulation.  These started with codes of practice, or "private 

voluntary standards".
93

 

 

In the EU, the Commission has conveyed that voluntary and regulatory instruments 

are not sufficiently connected and potential synergies between the different 

instruments are not exploited in the context of sustainable industrial policy. Food 

safety is an elementary part of this discussion. Implementation is not sufficiently 

dynamic and forward-looking to drive the performance of products upwards. 

Divergent national and regional approaches send conflicting signals to producers, and 

as a result the full potential of the Internal Market is not realized.
94

 

 

Private regulation which has promulgated in different sectors receives continuously 

plenty of criticism because of the lack of transparency, legitimacy and the challenges 

they produce to developing countries producers etc. On the other hand, the old 

governance system also receives plenty of criticism as well
95

. One could look at the 

situation from another angle as well.  What would happen in the absence of private 

regulation, e.g. private food schemes? Would we see more or less trade from DCs to 

the EU? It is reasonable to argue that without GlobalGAP, farmers and exporters in 

DCs would have to come to grips themselves with complicated EU regulations on 

food safety and those of the member states as well. In this sense, private food schemes 

help to reduce the transaction costs by making information about European 

regulations on food safety systematically available and practically achievable.
96

 

 

The SPS agreement‘s international role is still unclear, which makes the situation in 

transnational trade vague. Article 13 of the SPS Agreement indicates that  

 
Members are fully responsible under this Agreement for the observance of all obligations set 

forth herein.  Members shall formulate and implement positive measures and mechanisms in 

support of the observance of the provisions of this Agreement by other than central 

government bodies.  Members shall take such reasonable measures as may be available to 

them to ensure that non-governmental entities within their territories, as well as regional 

bodies in which relevant entities within their territories are members, comply with the relevant 

provisions of this Agreement.  In addition, Members shall not take measures which have the 

effect of, directly or indirectly, requiring or encouraging such regional or non-governmental 

entities, or local governmental bodies, to act in a manner inconsistent with the provisions of 
this Agreement.  Members shall ensure that they rely on the services of non-governmental 

entities for implementing sanitary or phytosanitary measures only if these entities comply with 

the provisions of this Agreement.   
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The provision‘s scope is indeed unclear since the SPS Agreement was drafted in a 

time when private standards had not yet invaded the market. The disconnection 

between the underlying assumptions of the SPS Agreement, and today‘s realities of 

the food markets are evident. The vagueness of Articles 1.1. and 13 of the SPS 

Agreement and their public international law nature has led some authors to consider 

that the SPS Agreement is not applicable to private standards and as such should not 

be used as a lever to discipline them. To date, no WTO Member has decided not to 

use the ‗hard way‘ of trying to enforce, by way of WTO dispute settlement, the SPS 

Agreement against private standards directly, or against another member which would 

be harboring private standard-setters.
97

   

 

To date, there has been no WTO jurisprudence that would help in determining what 

are the "reasonable measures" available to ensure that non-governmental entities 

comply with the SPS Agreement. SPS Committee has been pondering the possible 

outcomes. Also State regulation in the area of food safety increasingly shows its 

intrinsic weaknesses in relation to the safety issues concerning globally traded 

foodstuffs.
98

  

 

On the other hand, the discussions on the relationship between product- and process 

related measures (PPMs) (which are the core of the private regulations schemes) and 

WTO policy is quite a confusing area. Any effort to provide an overview of the state 

of the law with respect to the legality of PPMs under the WTO is fraught with 

difficulty. Potts (2009) has tried to answer to this deficit in his analysis. The 

discussions between PPMs and WTO policy are usually framed either in terms of 

environmental PPMs or in terms of social PPMs, but not both together. Both social 

and environmental goods raise identical issues with respect to WTO policy. Potts has 

tried to analyse WTO law based on the different cases which have been in the WTO 

dispute-settlement process. WTO have displayed a persistent and intentional 

reluctance in making broad assertions with respect to non-product-related PPMs.
99

 

 

Several researchers have identified some possible corrective actions which could 

improve the situation and overcome the ―orchestration‖ deficit. 

 

Perhaps  mutual education and exchange will lead governmental officials to recognize 

the potential benefits from some private standards and the private standard-setters to 

modify their procedures to take into account the legitimate concerns of developing 

countries
100

.  On the other hand, public authorities can support the awareness raising 

by funding e.g. NGOs‘ work in the field of private sustainability standards like the EU 

has done.  
The Commission has provided financial support for Fair Trade and other sustainable trade 

related activities essentially through its development cooperation instruments (budget chapter 

19), through co-financing actions with NGO's. Between 2007 and 2008, € 19.466 million were 

allocated for various NGO implemented and co-financed actions. The majority of these actions 

were in the field of awareness raising within the EU.
101
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Perhaps the SPS Committee will identify some actions that governments can take to 

reduce the negative effects of private standards.  These could, for example, focus on 

the developmental aspects, such as projects to assist small holders meet certification 

requirements and maintain compliance with the private standards.  Or on the 

transparency aspects, by creating a database of information regarding private 

standards, the products they affect and the markets involved
102

.   
EU Commission has already taken quite supportive actions. It recalls that transparency and 

adequacy of information to consumers about standards of private sustainability schemes are key, 

and that there could be benefit from arriving at a common understanding of what basic process 

requirements, such as independent monitoring, are reasonable to expect. It also recalls that 

further assessment of the impact of private sustainability schemes could be a key step forward. 

EU Commission also intends to explore the scope for further dialogue, co-operation and, where 

appropriate, convergence between different private labelling schemes to promote possible 

synergies and enhance clarity for the consumer.
103

 

 

 

Perhaps one government or another will decide to bring a formal, legal challenge to 

the WTO with respect to private standards that are particularly damaging to its export 

interests.  Or the SPS Committee could recommend revision of the SPS Agreement, to 

clarify the extent to which its provisions do, or do not apply, to private standards.  

Perhaps the Committee will decide to refer the issue to some other forum that it 

considers a more appropriate place to address this issue, such as the WTO Committee 

on Technical Barriers to Trade, or the UNCTAD. One thing is clear:  the trade 

implications of private standards are too great for this issue to quickly disappear from 

the agenda of the SPS Committee.
104

 

 

Abbott and Snidal (2009) suggest better orchestration for transnational trade. They 

call it Transnational New Governance which would mean limited state orchestration, 

which will be highly decentralized, and utilize dispersed expertise and voluntary 

codes. According to them Transnational New Governance would provide the most 

viable route to improving the international regulatory system.
105

 Sexsmiths and Potts 

(2009) suggest demand improvement of availability of market information, building 

developing country access to sustainable markets and encouraging widespread take-

up of chain-of-custody certification.
106

 Cafaggi (2010) proposes a larger role for 

contractual networks to improve effectiveness of food safety regulation. Contractual 

networks have worked well at least in the Finnish food industry in the co-regulation 

context at national level
107

.  

 

The good examples and good practices which can be found related to the different 

successful private regulation schemes should be taken into better use. Private 

regulation schemes are dynamic regulation laboratories which evolve faster than 

public regimes. The confrontation of private and public regulation should be forgotten 

and the regulatory tasks should be seen more as a cooperative effort of public and 

private actors. 
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