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Abstract

The drive to reduce the burden of regulatory compliance costs on enterprises has
recently been reinvigorated in the UK by the publication of the report by Philip
Hampton (2005) commissioned by the Treasury. This has recommended the better
targeting of inspection and enforcement activity in order that resources can be
released to support alternative measures, such as improved advice and education for
smaller enterprises in particular; the government has subsequently announced that
these recommendations are to be adopted in full. The paper draws on secondary
evidence to explore the policy dynamics behind 'better regulation’ and the likely
feasibility of reducing the burden of regulation on enterprises while at the same time

maintaining or improving regulatory outcomes.

Introduction

The issue of how regulatory compliance on the part of business organisations can
most effectively be secured while at the same time minimising regulatory burdens
and, in so doing, contributing to the fuller realisation of an 'enterprise culture'
continues to be the subject of considerable policy debate. The UK government’s
acceptance of the recommendations of the Hampton report (Hampton, 2005)
appears to have created a dominant consensus as to the role to be played by
regulatory agencies charged with monitoring and enforcing organisational
compliance with statutory legal requirements. In essence, this consensus is centred

on the notion that such agencies should commit greater resources to the provision of



advice and guidance and should reserve the use of the more ‘burdensome and
expensive method’ of inspections to the small minority of ‘high risk’ situations where
its use is merited. This consensus is premised on expectations relating to the
potential of alternative means of achieving compliance, including an increasing role
for non-state actors, and that the vast majority of organisations want to be compliant
and that much of their failure to do so stems from ignorance rather than deliberate,

and calculative, intent.

This paper draws on secondary evidence to explore the validity of this approach and
the policy dynamics behind 'better regulation’ in the UK, with particular reference to
the implications for environmental health regulation as it applies to small and medium
sized enterprises. It begins by summarising the recent evolution of the policy debate
around better regulation and the main theoretical approaches to understanding
regulatory change in a wider socio-political context. The main prescriptions of the
Hampton report are then summarised, followed by a consideration of their validity in
the light of the responses of key stakeholders and the empirical evidence relating to
the compliance behaviour of businesses. The paper concludes with a discussion of

the policy dynamics behind better regulation.

The origins of 'better regulation’

The argument that regulation is a key barrier to business growth and performance
has received considerable attention in recent years (Baron, 2002; FSB, 2002; HM
Treasury, 2002; OECD, 2002). Recent concerns in the UK reflect similar
experiences in a number of advanced industrial countries during the 1980s/1990s of
a so-called ‘regulatory crisis’ focused on alleged over-regulation (Hutter, 2005), with
the policy debate leading to waves of initiatives concerned with ‘deregulation’, ‘smart
regulation’ and ‘better regulation’. Current debates and developments follow on from
a longer-standing critique of ‘command and control approaches’ to regulation
(Sinclair, 1997), which are seen as being inefficient, expensive, innovation stifling,
leading to enforcement difficulties and focusing on ‘end of pipe’ solutions. The
critique of command and control approaches to regulation has been widely accepted
by policy makers (OECD, 2002) and regulatory reform in European environmental
health risk regulation (i.e. including, health, safety, food safety and environmental
risks) has been driven over a number of years by the increasing application of
‘enforced self-regulation’ (Braithwaite, 1982; Fairman and Yapp, 2005a). This
involves regulators setting goal-oriented responsibilities and duties for businesses to

implement through their own internal rules and procedures, rather than emphasising



detailed prescriptive standards. This has been the predominant approach in UK
health and safety regulation (Sinclair, 1997); in food safety (FSA, 2001) and in some
aspects of environmental protection (RCEP, 1998). More recently, there has been a
growing interest in the potential for increasing the role of non-state actors in
regulatory regimes, whether ‘economic actors’ (businesses, trade associations etc) or
‘civic actors’ (a range of non-governmental organisations and advocacy groups)
(Hood et al., 2001; Hutter, 2006).

These developments need to be understood in the broader socio-political context of
regulatory change and the theoretical approaches which seek to explain this.
Regulatory decision-making often involves complex trade-offs between different
interests such as consumer choice and consumer health, conflicting business
interests and the interests of regulatory professionals themselves (Rothstein, 2004).
Complexity, particularly in contexts where evidence bases are inconclusive or appear
to conflict) means that views as to appropriate regulatory measures and levels of
enforcement activity are likely to vary according to the values and perceptions of
different stakeholders (including conceptions of business compliance behaviour), the
perceived levels of risk involved, and expectations of the role of the state in

regulating risk.

The two most pertinent theoretical approaches to explaining the meaning and
implications of regulatory change, emphasising either an interest-based perspective
or more cultural explanations, have therefore tended to be critical of the modernistic
framework which underlies 'command and control' approaches and a view of
regulation as involving probabilistic risk assessment, rational planning and clearly
delineated relationships. In doing so, interest-based perspectives emphasise the role
of power relations, struggles between diverging interests and an increasing influence
of a neo-liberal rationality in transforming the state and how it relates to business.
Such perspectives have been particularly influential in contexts where class-based
interests are clearly defined, as in the case of working conditions and health and
safety (e.g. Beck and Woolfson, 2000; Toombs, 2006) but have also been applied to
environmental regulation (e.g. Vlachou, 2005), including a number of studies arguing
that environmental policy making has tended to be dominated by particular
discourses that bias how policy problems are conceptualised and their appropriate

solutions (e.g. Hajer and Versteeg, 2005, p. 179).



Meanwhile, cultural/institutionalist explanations also emphasise struggles between
various groups, but give greater priority to complexity, fragmentation,
interdependencies, 'ungovernability' and the lack of a clear distinction between the
public and private spheres. Hence Black (2002) conceptualises regulation as
increasingly 'decentred' and as being the product of a wider set of interactions,
negotiations and techniques than those which are solely or mainly administered by

the state.

A recent and important contribution by Lidskog et al. (2005) usefully highlights the
strengths and weaknesses of both these approaches, suggesting that, although
regulation is increasingly dispersed, the concepts of knowledge, power and control
remain central to understanding the processes by which the regulation of
environmental and health risks are negotiated. This perspective consequently
reinforces the need to clarify the nature of the policy trade-offs involved and the
precise role of central government, the regulatory agencies and various civic

stakeholders in the process of defining and implementing ‘better regulation.’

The case of 'better regulation’ in the UK

The policy debate in the UK can initially be understood in relation to the economic
objectives of the of the government , notably its vision of building an “enterprise
society”, and its stated aim of making the UK “the best place in the world to do
business” (HM Treasury, 2002). Government policy towards enterprise has therefore
been organised under seven strategic themes, of which developing better regulation

is one."

The evolving policy debate on what might constitute 'better regulation' has recently
culminated in the UK with the work of Philip Hampton commissioned by the Treasury
(Hampton, 2004; 2005) and a related report to the Prime Minister by the Better
Regulation Task Force? (BRTF, 2005). Hampton considered the work of 63 national
regulators and 468 local authorities, which between them conduct more than 3 million
inspections per year, and, in the case of the national regulators covered, send out 2.6

million forms for businesses to complete every year. The focus of this work was “to

' The government’s policy framework for small business, Small Business and Government —
The Way Forward, was published in December 2002 and sets out the new policy framework
for a government-wide approach to helping small firms (SBS, 2002).

’The government has subsequently established a Better Regulation Commission to continue
the role of the BRTF to advise the government on regulatory proposals, the government’s
overall regulatory performance and other new responsibilities following from the 2005 Budget.



identify ways in which the administrative burden of regulation on businesses can be
reduced, while maintaining or improving regulatory outcomes.” (Hampton, 2005, p. 3)
The review therefore “considered the burden imposed by licencing, form filling,
inspections, and enforcement activity including prosecutions” and also “how the
structure of the UK’s regulatory system affects the ability of regulators to minimise
administrative burdens when interacting with, and encouraging compliance from

businesses.” (op cit. p. 3).

The work involved consulting with over 300 stakeholders, including regulators and
other relevant government departments and agencies, local authorities, industry
representative bodies (including a number of individual businesses), professional

bodies, campaigning organisations, trade union bodies and academics.

Hampton made a number of recommendations with a view to achieving “greater

excellence in regulatory outcomes - but to do so substantially more efficiently, by:

o entrenching the principle of risk assessment throughout the regulatory system, so
that the burden of enforcement falls most on highest-risk businesses, and least
on those with the best records of compliance;

o in particular, ensuring that inspection activity is better focused, reduced where
possible but, if necessary, enhanced where there is good cause; [...]

o making much more use of advice, again applying the principle of risk
assessment;

o substantially reducing the need for form filling — in practice, most businesses’
most frequent and most direct experience of regulatory enforcement — and other
regulatory information requirements; and

o applying tougher and more consistent penalties where these are deserved.”
(para. 24, p.8)

The full implementation of risk-based assessment, in particular, is expected to
release resources that can then be used “to provide improved advice, because better
advice leads to better regulatory outcomes, particularly in small businesses.” (op cit.,
p.9) Central to Hampton’s prescriptions is that risk assessment, identified as an
essential mechanism for directing scarce regulatory resources, needs to be more
consistently applied. In this regard, Hampton identified that 36 of the 63 national
regulators use some form of risk assessment, “only 25 of them, however, include an
explicit element of earned autonomy, where good performers are visited less often,

or have less onerous reporting requirements.” (op cit p. 4) All regulators are further



expected to “have a performance management framework and systems in place to
deliver fully risk based inspection, improved advice services and to monitor the

impact of these changes on those they regulate” (Hampton, op cit., p. 10).

The government has subsequently announced in the 2005 budget that the
recommendations of the Hampton BRTF reports are to be adopted in full, with the
Chancellor promising to reduce inspections by regulatory agencies by one million a
year, or a third (Hazards 91, August 2005).

Even prior to Hampton, however, some of his main recommendations had already
been reflected in policy statements of key regulatory agencies. Hence the case for a
more risk-based approach to inspection had already been made by the Health and
Safety Commission (2004)® and the Environment Agency (2005).* With regard to the
changing emphasis with respect to enforcement, previous work commissioned by
Unison has identified the extent to which in recent years there has been a decline in
inspections (although also a significant increase in investigations, albeit from a very
low level) (Unison/CCA, 2002).°> This research also showed that levels of
inspections, investigations and prosecutions varied considerably by region and sector
(Unison/CCA, 2002a, 2002b) and also between local authorities (responsible for
regulating environmental health in lower risk businesses). Recent developments are
therefore best understood as part of evolutionary trend towards the de-emphasise of

the role of inspection, rather than as representing a radical break.

A number of studies have been commissioned by regulatory agencies to examine
regulatory efficacy and the potential of alternatives for specific areas of regulation
(e.g. Howard and Galbraith, 2004). The main alternatives considered or under
consideration include regulatory thresholds (i.e. excluding enterprises below a certain
size), removing regulations altogether, and alternative ways of achieving

compliance/behavioural change, including the wider adoption of voluntary codes,

’ A discussion paper, ‘Regulation and recognition’, exploring the best mix of methods
followed: http://www.hse.gov.uk/consult/condocs/cd-interventions.htm

4 Although note also that risk assessment and a targeted approach has long been used by
these agencies. Similarly, the HSE has supported a number of initiatives over the years
aimed at strengthening information provision and education to assist businesses to comply
with legal requirements.

® Selected key findings include that the number of inspections of workplaces declined by 41%
in the five years to 2001 - a decrease of 48,300; that a workplace registered with HSE
currently received, on average, an inspection once every 20 years; and that, in spite of
increases in the investigation of reported incidents over the previous five years, in 2000/01



kitemarks, reputational sanctions etc. It has been noted, however, there is limited
experience of more novel interventions on compliance (e.g. Fairman and Yapp
2005b, p. 33 in the case of health and safety). The BRTF has expressed that,
"despite positive recent developments, there still seem to be cultural barriers to the

consideration of the full range of alternative approaches" (BRTF, 2003, p. 15).

While it is beyond the scope of this paper to assess in detail existing knowledge
relating to new forms of intervention, given the wide range of regulatory contexts
involved, insight into the potential for greater self-regulation in a context of reduced
enforcement can nevertheless be gained from the more general literature on

business compliance behaviour (see further below).

The response of other stakeholders

Many of Hampton’s proposals have been broadly welcomed, particularly those
relating to simplifying procedures, eliminating unnecessary bureaucracy and adopting
a systematic approach to regulatory impact assessment. Others, however, have
been subject to considerable criticism by representative/professional bodies and
campaigning organisations, particularly in relation to the enforcement of occupational
health and safety (e.g. CCA, 2004; TUC, 2005).

The general view expressed by such actors is that routine inspection should not be
reduced since such contacts are essential to assessing risk including in ‘low risk’
businesses (which should therefore not be exempted from inspections altogether),
and that greater resources are therefore needed by the Health and Safety Executive
(HSE) and local authorities for them to conduct more targeted and proactive

inspections.

In a similar vein, the House of Commons Work and Pensions Committee concluded
in July 2004 that "the HSE should not proceed with the proposal to shift resources
from inspection and enforcement to fund an increase in education, information and
advice," and that "the evidence supports that it is inspection, backed up by
enforcement, that is most effective in motivating duty holders to comply with their
responsibilities under health and safety law" (HCWPC, 2004, para. 142).

the vast majority of major injuries to workers (80%) and to the public (93%) were not
investigated.



Most recently, the national press has reported criticism from Prospect, the trade
union which represents almost half of HSE's 3,500 staff, of plans by the HSE to lose
350 jobs as part of government budget cuts (The Guardian, 11 August, 2006). An
HSE spokesman is reported as responding that "the job losses were part of budget
cuts at the Department of Work and Pensions designed to achieve savings of £8
million over two years" [...] , and that "the major hazards, which includes nuclear
installations, onshore and offshore fuel storage and oil rigs would be exempt" since

these are "'Charged back to the employers, they are not part of the anticipated cuts

and further that "350 job losses was a worst case scenario™.

The evidence base
There is a diverse and disparate body of research relating to risk-regulation and the
impact of regulation on businesses and their compliance behaviour, some of which is

focused on start-ups and small businesses.

With regard to the impact of regulation on growth, the policy emphasis on reducing
regulatory burdens fits uneasily with evidence that the UK regulatory environment is
already relatively ‘business friendly’ compared to other countries (e.g. Nicoletti and
Scarpetta, 2003). This apparent paradox has recently been noted in a review of the
impact of regulation in general on small business growth conducted for the Small
Business Service (SBRC, 2005) which also suggests that, while there is a growing
body of literature on the burden of compliance costs faced by small businesses, there
is also a need to take account of other evidence of inaccurate reporting of such costs
which may, to a degree, have been amplified by the limitations of the survey

methodologies utilised.

Further important recent evidence that lends some support to this view is provided by
a study by researchers at Warwick Business School and Universitat Autonoma,
Barcelona (Capalleras et al., 2005). This research looked at differences in start-up
size and employment growth in new firms in highly regulated (Spain) and less
regulated (the UK) national economies. Despite sharp differences in the regulatory
approaches of the two countries®, the surveys of new firms in the two countries
showed more similarities than differences. The authors suggest that their findings

are compatible with a framework which views regulation as a ‘second division’

® For instance, time needed to start up a business in Spain is 108 days compared to just 18
days in Britain; the cost of starting a business in the UK is 0.9% of Gross National income per
capita in the UK compared to 16.5% in Spain (World Bank data in Doing Business in 2005).



influence upon the performance of new and small firms and that of greater
significance are the characteristics of new and small firm owners, notably their skills

and determination.

In addition, although the more comprehensive application of risk assessment to
improve targeting of enforcement activity is fundamental to Hampton’s
recommendations, the potential limitations of risk assessment (particular in a context
of reduced inspection activity — seen as essential for gathering the data required to
assess risk in individual businesses) is given little attention in his report. Hence a
number of studies in the environmental field have pointed out that assessments of
risk, cost and benefit tend to favour businesses as the immediate costs to businesses
are always much easier to calculate than are the wider socio-economic benefits (e.g.
Yeager, 1991). There is also, as previously suggested, a substantial body of work
taking socio-cultural perspectives on the perception of risk, which sees risk as
endemic to all systems of social ordering, and which challenges the distinction made
in earlier scientific/technical approaches between risks that are measurable and
unpredictable uncertainties (see Taylor-Gooby and Zinn, 2005, for a recent wide-

ranging review).

Furthermore, the existing literature on business compliance behaviour, particularly
that which focuses on smaller enterprises, provides a far from clear endorsement of
Hampton’s conclusions and recommendations, as the following brief summary of its

main relevant findings shows.

First, it is clearly the case that small firms have more limited resources than do larger
organisations, including limited financial resources for investment in new plant,
equipment and training and also limited management time and skills for identifying
and addressing hazards and risks (Chittenden et al., 2002; Lancaster et al., 2003;
Walters, 2003). A number of studies also confirm that small firms typically have a
low awareness of regulatory requirements (e.g. Fairman and Yapp, 2005; Hillary,
2000; Vickers et al., 2005). It has been further shown that the widespread lack of
knowledge among small firms is frequently compounded by difficulties they
experience in understanding how the legal requirements relate to their business and
a tendency to conceive compliance differently to the view of enforcers. Fairman and
Yapp (2005a and b) therefore argue that enforced self-regulation poses particular
problems for many small businesses who lack the requisite systems-based

management approaches. The difficulties that smaller firms in particular experience



in self-regulating has meant that inspectors have tended to rely heavily on
persuasion and education where such businesses are found, as is not uncommon, to
be non-compliant. Regarding this, a number of studies have revealed the extent to
which inspectors have long used advice, discretion and flexibility, according to the

nature of the business and the risks involved (e.g. Hawkins, 2002; Hutter, 1997).

Meanwhile, compliance and the adoption of compliance-related improvements have
been noted to be better amongst businesses which are more connected to external
organisations and those that are, more generally, receptive to external influences,
such as directly through their customers (notably in the case of food safety, e.g.
Hutter and Jones, 2006) through trade membership, supply chain / franchise
arrangements and taking courses (e.g. Lowrie and Greenberg, 1997 in relation to
ground water contamination; Baldock et al, 2007 in relation to health and safety).
Employees in small firms are also much less likely to be members of trade unions
and to have access to representative arrangements through which joint consultation
over health and safety matters can occur; a situation which several studies have
identified as being associated with higher rates of injury (Nichols et al, 1995; Nichols
et al, 2004). A range of studies focused on occupational health and safety have
further identified that small firms are most responsive to direct contact techniques
including inspection (Briggs and Crombie, 2000; Davis, 2004; Rakel et al., 1999;
Wright et al., 2004).

Existing research findings also indicate that the small firm ‘sector’ is highly
heterogeneous and that how enterprises respond to regulatory and other compliance
related pressures consequently varies considerably according to their particular
characteristics (e.g. the awareness and motivation of owner-managers, and the
capabilities and ‘culture’ of enterprises) and their operational contexts (e.g. the nature
of product market and supply chain influences) (Edwards et al., 2002; Hutter and
Jones, 2006; Vickers et al. 2005). Thus, while previous research supports the
understanding that many small firms have a reactive stance towards regulation, often
expressing that they find it burdensome, it also demonstrates how attitudes and
motivations can range considerably from overt rejection of the legitimacy of
regulation and its avoidance to more positive and even proactive stances towards
compliance, suggesting that responses to newer 'soft-regulation’ initiatives are, in

turn, likely to vary considerably.
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A framework for understanding regulation and enterprise

In order to further explore the implications of 'better regulation’, it is useful to draw on
a framework for understanding small firm responses to regulation based on the
previous work of the author and his colleagues (Vickers et al., 2005). Survey
evidence and case study findings suggest a typology by which businesses can be
differentiated in terms of their attitudes and responses towards regulation (in this case
health and safety): (1) Avoiders/Outsiders; (2) Reactors, including the sub-categories of
(a) Minimalists and (b) Positive Responders; and (3) Proactive Learners. These

categories are further elaborated below.

(1) Avoiders/Outsiders: Enterprises in this category have a very limited awareness of

statutory requirements, and are likely to be ephemeral and/or transient, low profile
and non-compliant with other areas of legislation and, in some cases, to routinely
employ dishonest measures to gain competitive advantage. A prime motivation is to
minimise short-term costs and also any contact with officialdom, particularly in the
case of enterprises involved in the grey/shadow economy (notably paid informal work
in ‘cowboy’ enterprises).” Employment conditions may be poor generally and the
workforce is likely to be unqualified (or lacking in relevant qualifications), low skilled,
and/or insecure and vulnerable to exploitation. Many micro/smaller enterprises and
self-employed contractors may fall into this category due to their ‘low visibility’ and

limited exposure to positive external pressures, regulatory or otherwise.

(2) Reactors: The majority of small businesses are likely to fall under this broad
category, which can be further sub-divided into (a) Minimalists and (b) Positive
Responders. Minimalists exhibit poor to non-existent awareness of regulatory
requirements, are likely to view the regulations as an unnecessary burden and are wary
of officialdom, although they may be more exposed in this respect than are the
Avoiders/Outsiders by their being more established and ‘visible’. The need to minimise
short-term costs when faced with highly competitive market conditions is also a key
factor, as is a propensity to employ ‘short cuts’ and/or dishonest measures. Health and
safety is typically viewed by the owner-manager as a ‘commonsense’ matter and largely
the responsibility of individual employees. Employment conditions may be poor to

average and the workforce typically unqualified and/or unskilled. Such businesses will

7 Although it is increasingly recognised that many businesses that do not obviously fall into
this category, including larger businesses, may promote conditions that support such
practices (e.g. through their purchasing decisions), and may be engaged in ‘informal’
practices themselves.
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respond to regulators under compulsion but may subsequently relapse into non-

compliant practices.

Positive Responders, on the other hand, have some awareness, often obtained from

external agencies, notably inspectors and customers, and are more tolerant of, and
responsive to, intervention, although requiring clear guidelines. Motivations here
include a greater acceptance of the legitimacy of regulation, not least because of its role
in controlling unfair competition, an active concern to protect/retain staff, and a belief
that good health and safety practice is synergistically related to good housekeeping,
‘commonsense’, and/or customer care. Such businesses may be in more niche market
contexts and therefore less subject to intensive competition on cost, and may also be
subject to the requirements of large customers. Working conditions in general are
better than in the case of the two previous categories and the business may provide
and/or invest in some training. Employees are also more likely to be skilled and
qualified and have greater bargaining power and/or be more highly valued by owner-
managers for reasons associated with the close nature of working relationships in small

enterprises and/or patriarchal care and concern for employees.

(3) Proactive Learners: Businesses in this category have a relatively good

awareness of legislative requirements compared to other categories, and policy and
good practice is embedded in organisational routines. As the appellation suggests,
such businesses are most likely to proactively investigate the requirements of the
legislation and typically treat regulatory interventions as opportunities for learning and
improvement, a view which accords with previous studies which show that some
businesses will seek to gain competitive advantage by being ahead of potential
competitors in terms of legislative compliance (e.g. Smallbone et al., 1996).%
Proactive Learners exhibit the most positive attitudes and responses to regulators
and will use inspectors as ‘free consultancy’, although they may also be demanding
in this respect. Such businesses are typically higher profile (i.e. they are likely to be
involved in more hazardous and complex processes, and may also be larger
businesses, but not in all cases); are more likely to accept that compliance offers
benefits to the business, provided that they perceive that administrative costs are not
unduly excessive and that enforcement is consistent; and also have the ability to

invest in staff development, new equipment and other protective measures which

8 Although note that Hampton (2004, p.6, para. 1.8) emphasises the danger of ‘over-
compliance by nervous businesses’ as a result of ‘regulatory creep’ causing unnecessary
administrative costs.
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other businesses would consider to be a burdensome cost. There is also likely to be
workforce involvement and representation. Prior experience of a health and safety
related incident and associated costs, and the desire to avoid any further such
incidents, may also be a motivating factor. Such businesses are additionally likely to
operate in niche markets where quality, innovation and responsiveness to customers
are important, to have ongoing/long term relationships and a workforce that includes
highly qualified and/or skilled staff. It is consequently this category of business which
is the most likely to be able to effectively self-regulate, in accordance with the

philosophy underlying the current framework of British health and safety law.

The main characteristics of businesses in all four categories are also summarised

and compared in Appendix Figure 1.

Although this typology draws attention to the learning potential of those ‘ideal’
businesses which are most likely to use the regulatory regime as an opportunity for
continuous improvement and perhaps innovation, it is also important to note that
businesses in other categories ‘learn’ and innovate, although in ways which may have
more negative consequences for consumers and/or other businesses, as well as for
occupational health and safety. Some businesses in the Avoiders/Outsiders category
involved in the grey/shadow economy, for instance, may be highly creative in terms of
improvising cost-cutting measures, including concealing ‘fiddles’ from customers and

other illegal practices.

More generally, the above analysis supports the argument that attempts to improve
health and safety in small businesses need to be multi-dimensional in that they should
ideally be shaped to the differing attitudinal characteristics, motivational factors and

contexts of the different types of businesses.

In contexts where enforcement is minimal, however, the danger is that enterprises
are undeterred from routine recourse to 'informal’ practices and associated non-
compliance which, as well increasing risk exposure to employees, the general public
and the environment, is a source of unfair competitive advantage against those
businesses which are more committed to regulatory compliance and the adoption of
good practice. In fact, there is some existing evidence that regimes that depend on

self-regulation are open to abuse and difficult to maintain in the absence of explicit

13



sanctions (e.g. Gunningham, 1995 King and Lennox, 2000 in the case of the

chemical industry).®

Hampton (and related policy statements from government) appear to present a
relatively simple conception of businesses compliance behaviour, with (a) a majority
who are well-intended towards legal requirements that they view as being
'reasonable’, and which are substantially compliant most of the time (and in need of
‘better education’ rather than inspection, insofar as they are not compliant); and (b) a

small minority of ‘rogue traders’ needing greater regulatory attention.

This dualistic conceptualisation of business compliance behaviour is also consistent
with the perspective promoted by industry bodies such as the CBI and 10D and
towards which Hampton and the UK government have been particularly responsive.
The alternative conceptualisation suggested here, however, suggests a more
complex reality, where many small businesses struggle with self-regulation and are
most responsive to direct contact techniques (including inspection) and where other
enterprises, in a context of minimal enforcement, are increasingly undeterred from
routine recourse to 'informal' practices and associated non-compliance which, as well
increasing risk exposure to employees, the general public and the environment, is a
source of unfair competitive advantage against those businesses which are more

committed to regulatory compliance and the adoption of good practice.

Discussion and conclusions

This paper has attempted to critically assess the evolving strategy and practice of
environmental health risk regulation in the UK in response to the recently renewed
policy emphasis on reducing the burden of regulation on businesses, while at the
same time "maintaining or improving regulatory outcomes". Many of the
recommendations of the Hampton and BRTF reports have been broadly welcomed -
particularly those relating to simplification and reducing form filling. Some
campaigning groups, trade union bodies, and academics, however, have raised
particular concerns in relation to the implications for workplace health and safety of

the reduced emphasis to be given to enforcement in the form of inspections. The

®BRTF (2003, p.41-45) also notes the potential disadvantages of self-regulation and co-
regulation, citing the example of the failure of a voluntary code and Kitemark introduced by
the Federation of Master Builders to "deal with the problems of 'cowboy builders™. The DTI
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debate has been characterised by differing views (and interpretations of the evidence
base) as to the impact of regulation on businesses and the potential that there may

be for alternative approaches to 'classic' regulation and enforcement.

The analysis presented here suggests that the reduced emphasis to be given to
enforcement has been particularly influenced by a dualistic conception of business
compliance behaviour and, arguably, over-optimistic expectations regarding the
potential of risk analysis in targeting enforcement activity and also of the potential of

alternative measures of achieving compliance.

Further exploration and experimentation with regard to the introduction of more
innovative and cost-effective approaches to achieving policy aims is clearly desirable,
although a key issue relating to self-regulatory measures appears to be the need for
explicit sanctions. But whatever the outcomes of further research conducted to aid
regulators in assessing the validity and practical implementation of new approaches
in diverse regulatory contexts, it appears that the central government responsiveness
to the dominant 'business voice' allied to the objective of achieving budget cuts in the
civil service are likely to continue to be the key determining factors in the decline of
the 'traditional' enforcement measures of inspection and investigation, along with the
commitment of senior managers in the regulatory agencies to work within the

imposed resource constraints.

Contrary to the promise of the win-win scenario offered by the government, decisions
relating to 'optimal’ levels of regulation and enforcement involve trade-offs between
competing socio-economic objectives. The danger, however, is that 'better
regulation’, as prescribed by Hampton/BRTF, will tend to further encourage many
businesses to accord a lesser priority to (or continue to avoid) legal compliance and
the adoption of good practice in their pursuit of competitive advantage, with greater
(though difficult to quantify in the short-term) costs/risks being externalised to
employees, consumers and the environment. While this may well fulfil the
government's immediate aims in relation to business and enterprise and with respect
to reducing the financial cost of regulation, questions clearly remain as to the
desirability and sustainability of the particular version of the "enterprise society" that

is being endorsed and supported.

has subsequently backed a code of practice although BRTF note that "it is too soon to judge
its success" (op cit p. 43).

15



References

Baldock, R., James, P. Smallbone, D. Vickers, I. (2007) ‘Influences on small firm
compliance related behaviour: the case of workplace health and safety’, Environment
and Planning C, forthcoming.

Baron, R. (2002) The Red Tape Menace, Institute of Directors, London.

Beck, M. and Woolfson, C. (2000) ‘The regulation of health and safety in Britain: from
old Labour to new Labour’, Industrial Relations Journal, Vol. 31, No. 1, pp. 35-49.

Braithwaite, J. (1982) ‘Enforced Self-Regulation: A new Strategy for Corporate Crime
Control’, Michigan Law Review, 80, 1466-507.

Briggs, D. & Crumbie, N. (2000) Characteristics of people working with chemical
products in small firms, The Health and Safety Executive, Sheffield.

Capalleras, J-L., Mole, K., Greene, F. J., Storey, D. J. (2005) ‘Do more heavily
regulated economies have poorer performing new firms? Evidence from Britain and
Spain’, Mimeo: Warwick Business School.

CCA (2004) ‘Hampton Review: CCA’s Initial Response’, Centre for Corporate
Accountability website: http://www.corporateaccountability.org/regulation/main.htm
Contract Research Report 278/2000, The Health and Safety Executive, Sheffield.

BRTF (Better Regulation Task Force) (2003) Imaginative Thinking for Better
Regulation, Cabinet Office, London

BRTF (Better Regulation Task Force) (2005) Regulation — Less is More, Cabinet
Office, London

Chittenden, F., Kauser, S., and Poutziouris (2002) Regulatory Burdens of Small
Business: A Literature Review, Small Business Service, Sheffield.

Davis, C. (2004) Making companies safe: What works? Centre for Corporate
Accountability, London.

Environment Agency (2005) Delivering for the Environment, Environment Agency,
London.

Edwards, P., Gilman, M., Ram, M., & Arrowsmith, J. (2002) Public Policy, the
Performance of Firms, and the ‘Missing Middle’: The Case of the Employment
Regulations, and a Role for Local Business Networks, Policy Studies, 23(1), pp. 5-
20.

Fairman, R. and Yapp, Y. (2005a) ‘Enforced Self-Regulation, Prescription, and

Conceptions of Compliance within Small Businesses: The Impact of Enforcement’,
Law & Policy, Vol. 27, No. 4, pp. 491-517.

16



Fairman, R. and Yapp, Y. (2005b) Making an impact on SME compliance behaviour:
An evaluation of the effect of interventions upon compliance with health and safety
legislation, HSE Books, Norwich.

FSB (2002) Lifting the barriers to growth in UK small businesses, Federation of Small
Businesses.

FSA (2001) Strategic Plan 2001-2006: Putting Consumers First, Food Standards
Agency, London.

FSA http://www.food.gov.uk/foodindustry/betregs/

Gunningham, N. (1995) ‘Environment, Self-Regulation and the Chemical Industry’,
Law and Policy, 19, pp. 57-109.

Hajer, M. and W. Versteeg (2005) 'A Decade of Discourse Analysis of Environmental
Politics: Achievements, Challenges, Perspectives, Journal of Environmental Policy
and Planning, Vol. 7, No. 3, pp. 175-184.

Hampton, P. (2005) Reducing administrative burdens: effective inspection and
enforcement. HM Treasury, London.

HCWPC (House of Commons Work and Pensions Committee) (2004) The Work of
the Health and Safety Commission and Executive, Fourth Report of Session 2003-
04, Volume 1, The Stationary Office, London.

HSC (Health and Safety Commission) (2004) A strategy for workplace health and
safety in Great Britain to 2010 and beyond, Health and Safety Commission, London.

Hillary, R. (ed.) (2000) Small and medium enterprises and the environment,
Greenleaf Publishing, Sheffield.

HM Treasury (2002) Enterprise Britain: A Modern Approach to Meeting the
Enterprise Challenge, HMSO, London.

Hood, C., Rothstein, H. and Baldwin, R. (2001) The Government of Risk, Oxford
University Press, Oxford.

Hutter, B. (2005) ‘The Attractions of Risk-based Regulation: accounting for the
emergence of risk ideas in regulation, Centre for Analysis of Risk and Regulation,
Discussion Paper No.33, London School of Economics.

Hutter, B. (2006) ‘The Role of Non-State Actors in Regulation’, Centre for Analysis of
Risk and Regulation, Discussion Paper No.37, London School of Economics.

Hutter, B. and Jones, C. (2006) Business Risk Management Practices: The Influence
of State Regulatory Agencies and Non-State Sources, Discussion Paper No. 41,
Centre for Analysis of Risk and Regulation, London School of Economics and
Political Science.

HM Treasury (2002) Enterprise Britain: a Modern Approach to Meeting the Enterprise
Challenge, HM Treasury: London.

Howard, M. and Galbraith, A. (2004) Factors influencing local authorities and
enforcement activity, Health and Safety Executive, Norwich.

17



King, A. and Lennox, M. (2000) ‘Industry Self-regulation without Sanctions: The
Chemical Industry’s Responsible Care Program’, Academy of Management Journal,
43(4), pp. 698-716.

Lancaster, R., Ward, R. Talbot, R., Brazier, A. (2003) Costs of compliance with
health and safety regulations in SME’s, HSE Books, Norwich.

Lidskog, R. Soneryd, L. Uggla, Y. (2005) 'Knowledge, Power and Control - Studying
Environmental Regulation in Late Modernity', Journal of Environmental Planning and
Policy, 7(2), pp. 89-106.

Lowrie, K. W. and Greenberg, M. (1997) ‘Promoting ground water pollution
prevention in small businesses’, Journal of the American Water Resources
Association, 33(1), pp. 193-204.

Nichols, T., Dennis, A. and Guy, W. (1995), ‘Size of Employment Unit and Industrial
Injury Rates in British Manufacturing’, Industrial Relations Journal, 26(1).

Nichols, T., Walters, D and Tasiran, A. (2004), The Relation between Arrangements
for Health and Safety and Injury Rates - The Evidence-based Case Revisited
Working Paper 48, Cardiff, School of Social Sciences, Cardiff University.

Nicoletti, G. and Scarpetta, S. (2003) ‘Regulation, Productivity and Growth: OECD
Evidence’, Economics Department Working Paper, No. 347, OECD, Paris.

OECD (2002) Regulatory Policy in OECD Countries: From Interventionism to
Regulatory Governance, Organisation for Economic Co-operation and Development,
Paris.

RCEP (1998) Setting Environmental Standards, 21%' Report of the Royal Commission
on Environmental Pollution, HMSO, London.

Rakel, H., Gerrard, S., Langford, |. and Shaw, K. (1999) Evaluating the impact of
contact techniques, HSE Contract Research Report 212/219. HSE Books, Sudbury.

Rothstein, H. (2004) 'Precautionary Bans or Sacrificial Lambs? Participative
Regulation and the Reform of the UK Food Safety Regime.' Public
Administration 82, no. 4, pp. 857-881.

Sinclair, D. (1997) ‘Self-Regulation versus Command and Control? Beyond False
Dichotomies’, Law & Policy, Vol. 19, pp. 527-59.

Smallbone, D., Cumbers, A. and Leigh, R. (1996) ‘The Single European Market and
SMEs in the UK food processing sector’, International Small Business Journal, 14(4),
pp. 55-71.

Small Business Research Centre (SBRC) (2004) Regulation and Small Firm
Performance and Growth: A Review of the Literature, London: Small Business
Service. http:/www.sbs.gov.uk/content/analytical/litreviewsmes.pdf.

Taylor-Gooby, P. and Zinn, J. (2005) Current Directions in Risk Research:

Reinvigorating the Social? University of Kent, Social Contexts and Responses to
Risk Network, Working Paper 4.

18



Toombs, S. (2006) 'Regulating Safety at Work: "What Works?" in M. McConkey and
P. Dutil (eds.) Dreaming of the Regulatory Village; Speaking of the Regulatory State,
The Institute of Public Administration of Canada, Toronto.

TUC (2005) ‘The Hampton Review and Health and Safety’, Trades Union Congress,
http://www.tuc.org.uk/h_and_s/tuc-9598-f0.cfm

Unison/CCA (2002) Safety Last? The under-enforcement of health and safety law,
Unison/Centre for Corporate Accountability, London.

Unison (2003) Safety Lottery — how the level of enforcement of health and
safety depends on where you live, Unison, London.

Vickers, |., James, P., Smallbone, D. and Baldock, R. (2005) ‘Understanding Small
Firm Responses to Regulation: The Case of Workplace Health and Safety', Policy
Studies, vol. 26, no. 2, pp. 149-169.

Vlachou, A. (2005) ‘Environmental regulation: a value-theoretic and class-based
analysis’, Cambridge Journal of Economics, 29, pp. 577-599.

Walters, D. (2001) Health and Safety in Small Enterprise, PIE Peter Lang, Oxford.
Wright, M. Marsden, S. and Antonelli, A. (2004) Building an evidence base for the
Health and Safety Commission Strategy to 2010 and beyond: A literature review of

interventions to improve health and safety compliance, HSE Books, Sudbury.

Yeager, P. (1991) The Limits of the Law: The public regulation of private pollution,
Cambridge University Press.

Wright, and Marsden, S. (2005) A response to the CCA report 'Making companies
safe: what works?' HSE Books.

19



0¢

§00¢

[E 18 SIDYDIA :90IN0S

geis pajis Alybly pue payiienb sapnjouj

paiilenb pue pajinis swosg

a|geJau|nA ag Aew pue
pa|Is/pauiienb ssa) AjjeaidA |

uonejojdxa
0] 9|qelau|nA Alenoied
aqg Aew ‘s moj ‘pailienbun

82.10p10M JO aimeN

Ajjesausab Juswifojdwe
juswdojanap suonipuod Jood pue sejel  Jo AyenbusAojdwe
Jeis/buiuies) 0} Juswiwwod :poosy  Buiures) swos ‘poob o) abelony abelane 0} J0oo4 yomadaid sdeysad ‘Aed moj :10od Joadf}
S]S0J PaJeINoSSe Jels uiejal
pue JuapIoul pajejal sy Jo aoualadxe Joud 7 Jale 00| 0} JIS8p (SIaWO0}SND soako|dwa
aney Aew ‘juenodwi oq Aew slawo}sno abue| Jo sjuswalinbal [enpiAlpul Jo Ajljigisuodsal soo1oe.d
0} ssauaAisuodsal pue uoneaouul ‘Ajjenb 0} 108lgns pue sjexew ayolu ul ay} Ajeb.e| pue asuas [ebaj|I [paou09 0} sainseawl
BJBYM S}aylew ayolu Ul Usyo ‘uoljejuasaldal aq Aew ‘aJed Jawojsno Jo/pue UOWWOD, SB UdaSs S ‘S}S0D Buisinap ul aaneasd Ajybiy
JJUSLUBA|OAUI SDJOIOM {JSBAUI  ,BSUBS UoWWo, ‘Buideaxasnoy WLIS}-LI0YS 9SIWIuUILL 0} 8JISap aq Aew sasldIa)uUd BWOS (S)S0D
0} 9|ge + soue|dwod o} 8sed ssauisnq poob yym pajeroosse sy {saouanjuI [BUIB)Xd JBY}0 WwJs}-Hoys asiwiuiw 0} a11Sap
Jo @oueydaooe ‘salobeied Jayjo 0} paledwod poob ‘uonenbal jo Aoewnibo) 0] ssauaAisuodsal/ainsodxa {WOP[EIoIYO JO Jed) Jo/pue YIIMm
ayoid Jaybiy usyo :Aj[dwoo o) pareAno 8y} Jo aoue)dadoe Jsjeals) S| ‘wopjeloyo Jo uoidsng  10BJUOD JO XIB| 9ouUay ‘B[ioid Mo siseq [euoljeAljop
}x9)u0H
aje|nbal asdejas Apuanbasqgns Aew
-Jlos AjaAnoaye 0] AjoyI| 1sow ‘joadsal saulepinb  Ing uoisindwod Japun puodsal uone|siba Jo seale Jayjo yym juswiaaiojua
siy1 ul Buipuewsap aq Aew pue Adoue)nNsuoo Jeajo asinbal 1nq ‘uonuansBlul [M ‘uaping AJessaosuun  jueldwod-uou aq o} Ajayl| {papens pue aoueldwod
99J), Se slojoadsul asn [[IM :BARISOd 0} aAIsuodsal :uonela|o | ue se uaas suoljejnboy JO PapIOAE 8q 0} Sjuawalinbay o} epniny
(ureyo Aiddns sjuswalinba.
saunnoJ [euonesiuebio ul pappaquie 1o Aiojeinbal) seiousbe [eulsixe aniesibal

ao1j0e.d poob pue Aoljod :poob Ajpaneley

WwioJ} paule}qo usyo ‘awos

JU8)SIX8-UoU 0} J00d

JU8)SIX8-UoU 0} J00d

JO ssauaiemy

aoue)s

SYINYVIT IAILOVOH (€)

siapuodsal aAlIsod (q)

sysiewtuy (e)

SYO1oV3Y (2)

S¥3AISLNO/SHIAIOAY (L)

:uoneslioboajer

SoNSLI8I0BIBYD [BNIXS)UOD puE uone|nBal spJemo) soue)s Jisy) 0) Buipioooe sessauisng Jo ABojodA] *| ainbBi4 xipuaddy



